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SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. CO 7.4880 


l | rdtr 42 Degnan-direct | 
2 | A I did not obtain this document from Carthace, | 
3 | Missouri. | 
_ 4 | Q And where did you obtain it irom? 

5 | A I obtained it from the files <* Technical Tape. 
a Q And when did you obtain it? 

7 | A This particular copy I obtained three weeks 

8 ago. The original copy I would have received in April 

9 1973 when they were prepared. All financial statements were 
10 submitted to me for review before they were published. 

ll Q You have a figure here $490,000 for Technical 

12 || ‘Tape and subsidiaries. 
13 I ask you where did you get that fiqure from? | 
14 A By subtracting that from the total figure reported | 
15 in the consolidation. 
16 Q You had no record, no document, you have no 

17 document here today in which that $490,000 was obtained , 
18 | from? 
19 | A Yes, I do. The same kind of statement was pre- | 
20 | pared for Technical Tape. The numbers «re slightly | 
21 reclassified bv* they are iden*ical. 

2 Q These are the consolidated figures? | 

- 2 A Those are the consolidated figures. | 

2 Q De you have any document for Technical Tape and 

ys) subsidiaries unconsolidated? 


260a 2A? | 
1 rdbr 43 Degnan-direct 
2 A No such thing as Technical Tape and subsidiaries : 
3 unconsolidated. 
4 | Q You have no records -- 
5 THE COURT: Please don't yell. I can hear 
6 | without you yelling. 
7 | Q There were no records with respect to Technical 
8 | ‘Tape and subsidiaries? 
9 A The record is in this published annual report. 
10 || Q Did you take the figure 490,000 from the published 
11 annual report? 
12 A I did. 
13 Q Could you tell me where that figure appears? 
14 A Technical Tape and subsidiaries appears in the annual 
15 report for 1972 right here. | 
16 Q Could you tell me where the figure $490,000 
17 appears that you reported in your statement, Exhibit O 
18 for identification, as the income from Technical Tape and | 
19 subsidiaries before unusual items; could you tell me where 
20 that appears in the annual report? 
21 A It doesn't appear in the annual report. 
22 Q It does not appear in the annual report? 
2 A It does not. 
2A Q Do you have any document with you today wherein 
25 that $490,000 figure appears? 
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THE COURT: Show it to the witness, please. 
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2612 243 | 
1 rdbr 44 Degnan-direct 
2 A No, I do not. | 
| 
3 1@) Would the same be true of every item, every 
4 figure listed under the heading "1972 Technical Tape and 
5 Subsidiaries"? 
6 A That is correct. | 
| 
7 | Q Would the same be true of the figures under | 
° Technical Tape and subsidiaries for 1971 and 1973? | 
° | A Which colum are we talking about now? | 
10 Q Technical Tape and subsidiaries. | 
il A That says "Technical Tape Subsidiaries." | 
} 
2 Now, repeat the question. 
13 Q Would your answer be the same with respect to 
4 | 1971 and 1973 with respect to the colum "Technical Tape 
1 and Tape Subsidiaires"? 
16 | A My answer would be the same with respect to all 
| W three years, 1971, 1972, 1973; namely, that the figures 
18 appearing in the column "Technical Tape ard Tape 
19 Subsidiaries" repeat the consolidated figures minus the 
20 Steadley figures. , 
~ THE COURT: Is that correct, minus the Steadley 
b 2 figures, because on the Technical, Inc. annual report, 1972, 
be 23 and this is a copy, now what is the exhibit number? 
2A MR, WOLOSKY: Exhibit 9, your Honor. 
25 


262a 
1 rdbr 45 Degnan-direct 
: MR. WOLOSKY: The witness has a copy in front 
3 of him. 
4 THE COURT: On the very first page under the | 
5 ij legend "Financial Highlights" there are three columns, 1970, 
6 f 1971 and 1973. And under 1970 there is a footnote 1 which 
7 | states "Does not include Steadley, Inc. acquired in 
6 December 1970." ! 
9 Wouldn't that follow that the Steadley income is | 
10 included in 1971 and 1972? | 
ll THE WITNESS: Steadley income is included in the | 
12 consolidated figures for 1971 and 1972 as set forth in this 
13 report. 
14 Now, reaithe witness's last answer right ahead of 
15 this. 
16 (Answer read.) 
7 THE COURT: Isn't that inconsistent with what 
18 appears in this statement? 
19 THE WITNESS: I don't believe you understand the 
20 response, your Honor. The response was that the figures 
21 appearing in the colum on this work sheet to show the 
os figures for Technical Tape and Tape Subsidiaries, which 
om means Technical Tape and all subsidiaries excluding Steadley, 
a4 the figure I have putin this column represents the figures 
25 


published in the annual report, which includes everything, 
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rdbr 46 Degnan-direct 

minus the Steadley, come up with a net answer as to what 

the remaining companies did; namely, Technical Tape, Inc., 
Tuck Industries, Dominion Tape of Canada, and Technical Tape 
Limited of England, which were basically the company in tape 
and related products business. 


THE COURT: Then you were referring to that 


exhibit that was prepared, and what you say, if I understand 
you now, you eliminated Steadley and Company and included 
all the tape subsidiaries? 
THE WITNESS: Yes, your Honor. 
THE COURT: Where did you get the figure from 
that you eliminated, that is what counsel is trying to 


get from you and it isn't clear to me. Where did you 


get that figure from? 

THE WITNESS: I responded, your Honor, that 
there were statements prepared in the ordinary course of 
business and I took those figures from the files of 
Technical Tape to show the exact figures for Steadley which 
were used by the certified public accountants in preparing 
the consolidated numbers appearing in the annual report. 


MR. WOLOSKY: Your Honor, may I inquire one or two 


more questions? 
THE COURT: Yes. 


MR. WOLOSKY: Your inquiry might become clearer? 
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1 rdbr 47 Degnan-direct 
2 Q Mr. Degnan, these work sheets that you say you got! 
3 your figures from for Steadley-- | 
4 A I ansorry. Those are not the work sheets. 
5 | 0 Are those statements prepared prior to the 
6 | preparatiog. of financial statements of the company? | 
7 | A These statements are prepared after the auditors | 
8 | complete their audit of the two companies and reflect | 
9 | there on any adjustments recommended or made by the in- | 
10 | dependent accountants. 
ll | THE COURT: One of the problems is you each speak | 

| 
12 | of these statements without identifying what you aie 
13 | referring to. That iswhat cause me to ask the other | 
14 || questions. | 
15 || Now, I don't know what you are referring to when 
16 | you say "these statements". I believe the witness at 
17 | one point referred to matters that were prepared in March 1973, 
l 
18 ! I believe. And then there is another statement that 
19 | was prepared two weeks aqo. 
20 || Now please make it clear what you are referring 
21 | to. Mark it as an exhibit for identification. 
22 MR. WOLOSKY: May I have this marked as an 
- 23 exhibit for identification. 
THE COURT As far as an interoffice company 

25 set-up is concerned, do you have a separate breakdown for 
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265a 
rdbr 48 Degnan-direct 
the income from each company, whether it is a tape company 
or the Steadley Company? 
THE WITNESS: Yes. 


THE COURT: As of a given period? 


THE WITNESS: Yes. We have reparate income state-_ 


ments each month for each major seqment of the total 


consolidated business. And each of these separate Lusinesse 


are under the control of different accountants and different | 


managers and they are used in measuring the results by 
division by management. 
(Plaintiff's Exhibit 10 was marked for 
identification.) 
Q I show you Plaintiff's Exh t 10 marked for 
identification. 
THE COURT: What is Plaintiff's Exhibit 10 first, 
so we have it clear in the record. 
Q Tell us what exhibit 10 is. 
A Exhibit 10 is a photocopy of the formal record of 


the results of operations of the Steadley Company, Inc., 


} 


| 


subsidiary of Technical Tape for the month of December, 1972 , 


and the year ended '72, showing the actual results 
compared to the original budget for 1972. 
THE COURT: What is the figure there that is 


shown there for the profits? 
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1 | 
rdbr 49 Degqnan-direct 
- 
THE WITNESS: Profits from Steadley is $883,000. 
3 || 
THE COURT: Didn't you give a figure before of 
4 | | 
some 400,000? 
5 a a | 
THE WITNESS: That is a figure before tax pro- 
6 
vision, your Honor. The tax provision is not reported in 
7 | 
that par’ r document. The ret income from Steadley on 
| 
8 
a compa. basis to the figure that I quoted before 
9 
was $459,000. 
10 ; 
MR. WOLOSKY: $490,000 is what the witness 
ll 
testified to was the income before unusual items for 
12 1 . . . 
| Technical Tape and Tape Subsidiaries, for which he testi- 
13 i ; ; } 
fied he has no documentation here today. 
14 || 
: Q Now, Mr. Degnan, you stated that the figure 
15 || 
$883,000 was taken after the accountants finished their 
16 ; 
audit? 
17 || 
i A Yes; 1. dia. 
ig || : . E 
| Q Was it taken off a financial statement? 
19 || ; - P P 
A It was taken off a consolidating financial 
20 : : - 
statement which was prepared under the direction of the 
| ae | , , 
independent public accountants. 
| 
2 | : ; 
| Q Was that an accountants work sheet, consolidating 
. 23 | 
work sheet? 
2A ! 
| A That would be thé accountants consolidating work 
sheet. The numbers ~ppearing on here are identical to the 
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l rdbr 50 Degnan-direct 
: numbers appearing on the accountants consolidating work 
3 | sheets. | 
— 4 | Q Now, did you check the accountants consolidating 
5 | work sheet before you came here today? 
. A Yes, I did. | 
q Q And were those in your possession, the work sheets? 
a A No. The original are in the possession of the 
’ | certified public accountants. A copy of them are in the | 
| 
10 poscession of the present chief financial officer of 
il | Technical Tape. 
2 Q Now, you don't have the accountants work sheets | 
13 | here today and you don't have the books and records here 
edhe today; is that correct? 
15 | A I have the copy of that which is a copy of the 
| 
16 } books and records. 
7 | Q Which is a summary of what is contained in the 
18 i work sheets? It is a figure taken off another document? 
19 | A No, it is a figure that ties into the general 
2 | ledger of the company. | 
21 Q That is right. The general ledger and the 
| 
= general journal are books and records of the company. 
od 23 Are figures taken off those to prepare financial state- 
2A ments? 
25 A Yes. Those numbers there appear in the financial 
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rdbr 51 Degnan-direct 
records. 
Q Could you please answer my question? 
A Yes. 
@) You say that these numbers appear in the general 


journal and general ledger of the company. 

A Yes. 

Q Do the accountants take those figures off the 
general journal and general ledger and prepare work sheets? 

A Yes. 

Q And after they prepare the work sheets do they 
prepare trial balances? 


A Yes. 


Q And after they prepare the trial balances, do 


they prepare consolidating work sheets and financial state- 


ments? 
A Yes. 
Q And then they get a figure, and then do they | 


make adjustments? 


A They usually make the adjustments first. 
Q Are adjustments made? 

A Yes. 

Q And then they get a figure? 

A Yes. 

Q A figure such as $883,000? 
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269a | 
rdbr 52 Degnan-direct 
A Yes. 
Q And that figure is a summary of everything that's 
gone before? 


A Yes. 

MR. WOLOSKY: I am going to object to the | 
introduction of this doc ment on the grounds there 
are no records to support the figures on the doucment for | 
Technical Tape and Subsidiaries on the grounds what the other 
figures on the document, by the witness' own testimony, 
appear to be a summary of the books and records of the 
company which are not in evidence. By introducing this 
document it is sought to circumvent the business records 
rule through hearsay testimony of the witness. 

THE COURT: Is there any book, record or 
document that the defendant, Technical Tape, Inc. has which 
would reflect the separate net income of each of the 
companies, that would include Technical Tape, Inc., the othe 
tape companies and the Steadley Company? 

THE WITNESS: Yes, your Honor. 

THE COURT: What is that book? How would you 


describe it? 


THE WITNESS: It is a monthly book that is put 


out showing the income from each of the companies. It 


shows the results for the month compared to the budget each 
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rdbr 53 Degnan-direct 
month, and the cumulative fiqures, actual versus budget | 
each month. | 
In addition to that the book contains the details 
of ail the significant financial data underlying the 
base financial statenent. 
THE COURT: I would require the production of 
that original book before I admit this in evidence. 
Let me ask you one further question, Mr. Degnan: 
Turning to this Technical Tape, Inc. annual re- 
port of 1972, again on that first page it reflects a net 
income in that year of $1,565,183. 
THE WITNESS: Yes,your Honor. | 
THE COURT: I take it that is a total of various 
companies? 
THE WITNESS: Yes, your Honor. 


THE COURT: Which of the companies income is 


reflected in that total? 

THE WITNESS: Yes, your Ionor. 

THE COURT: Which are the companies? 

THE WITNESS: Technical Tape, Tuck Industires, 
Dominion of Canada, Technical Tape Limited of England and the 
Steadley Company, Inc. 

THE COURT: Now, I am coming back to the question 


I asked you before. There must be some record reflecting 
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rdbr 54 Degnan-direct 
the respective sums of net income of each of these companies | 
in order to reach that total. 

THE WITNESS: Yes, there is, your Honor. 


THE COURT: Is that contained in what we just re- 


ferred to? 
THE WITNESS: Yes, your !lonor. 
THE COURT: I will require the production of the 
book. 
MR. PANISH: I have a short further inquiry, your 
Honor. 
THE COURT: Yes. 
DIRECT EXAMINATION (Continued) 
BY MR. PANISH: 
Q Didyou prepare from that original book of entry 


the paper you referred to, Plaintiff's Exhibit 10 for 


identification? | 
A I did not prepare No. 10. 
Q That is the paper you used partially for the 


preparation of your report? 

THE COURT: What are vou referring to now? 

THE WITNESS: Exhibit 10, your Honor, which is the 
Steadley income for 1972, is a copy of the piece of paper 
that appears in the book we just referred to. 


Q Is that paper you are holding up, Plaintiff's 10 
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‘| rdbr 55 Deqnan-ciirect 
2 } for identification, kept in the regular course of business 
$ of the defendant? 
‘ A Yes, it is. 
° Q And is it the reqular course of business to keep such 
6 
an entry? 
; A Yes. 
8 , 
MR. PANISH: I offer it in evidence, your Honor. 
9 
MR. WOLOSKY: Your Honor, I object. By the 
0 , P , ind 
; witness’ own testimony just a few minutes ago he testified 
MN H that everything he has here is a summary of the books and 
2 | 
| records of the company. 
| 
13 THE COURT: I said I still will require the pro- 
14 P , , . ; , 
| duction but I will receive it on the basis of the witness’ 
ub testimony, that this is a record kept in the usual and 
| 
" || regular course of business. I take it that it is issued 
7 || 
] monthly? 
| 
18 || , m 
| THE WITNESS: Yes. 
19 THE COURT: Then there are cumulative totals 
2 || on there? 
21 THE WITNESS: Yes. 
22 || 
THE COURT: That is how you get to the total 
8 at the end of the year? 
24 
THE WITNESS: Yes. 
% THE COURT: Is distribution of that exhibit made 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK W.Y. CO 7.4880 


2: 8S B 


2730 Oo 
rdbr 56 Degnen-direct 
to various offices of the company? 
THE WITNESS: Distribution of that is made tc 
all senior management officers of the company. 
(Plaintiff's tx«hibit 10 was received in 
evidence.) 

Q After having used Plaintiff's Exhibit 10 in 
evidence, Mr.Degnan, did you then obtain what the exclusion 
is in respect to the Steadley income regarding the 1972 
fiscal, net income from operations from Technical and 
Tuck Industries; didyou make that exclusion? 

THE COURT: I think I know what you have in 
mind. Take this figure again of $1,565,183. You have 
indicated that is made up of the component parts of the 
net income of the different companies that you named, includ- 
ing the Steadley Comnany. 

THE WITNESS: Yes, your Honor. 

THE COURT: What amount was ascribed to net income 
of the Steadley Company that was included in the 
$1,565,183? 


| 
THE WITNESS: $883,000, your Honor. 


THE COURT: Give that to me again. 
THE WITNESS: $883,000. 


THE COURT: Is that an even amount? 
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THE “WTNESS: Your Honor, I took all the numbers 

ac rounded them off. I don't think the numbers after 


that are significant. I started with $1,565 and subtracted | 


883 for Steadley. 


2 And what did you obtain? | 

A Obtained a net of 682,000 for Technical Tape and | 
its tape subsidiaries for 1972. 

Q Now, was it necessary or did you also exclude | 


any extraordinary items in respect to that fiscal 
period? 

A For the numbers that I just quoted I did not 
exclude the extraordinary items. 

Q Now, taking that figure, did you compare the«t 
with the fiscal net income for 1971? 

A I did. 

Q Now, in the annual report of 1971, which is 
Plaintiff's Exhibit 8 in evidence, on page ll, sets forth 
a figure of net income of $1,209,125. Can you tell us what 
companies that figure inclvides? 


A That figure includes the same companies in '71 as 


the figures for '72. 
Q Did you then make an exclusion in respect to that 
figure regarding the Steadley net income for that fiscal 


period, namely, 1971? 
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Degnan-direct 
A A portion of that income which was earned from 

the Steadley operation was $309,000. 

MR. WOLOSKY: Objection, your Honor. The 
witness is reading from the exhibit. 

THE COURT: What is wrong with that? It is an 
exhibit in evidence. 

MR. WOLOSKY: That is not an exhibit in evidence. 

THE WITNESS: Yes, it is. 


THE COURT: I thought he was reading from an 


MR. WOLOSKY: He is reading from this spread 


sheet which he prepared which is not in evidence. 

MR. PANISH: I offered it in evidence, your 
Honor. I don't know whether it was marked or not. 
I offerei this before in evidence. 

MR. WOLOSKY: I believe your Honor ruled that 
you would require -- 


THE COURT: I admitted a document just a moment 


MR. WOLOSKY: It is right beofre you, your 
Honor. 

THE COURT: Don't you have a similar docume.. or the 
month of December 1971? 


THE WITNESS: Yes, your Honor. 
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THE COURT: Why don't you produce that? That 


Q Is this paper you just handed me kept in the regula 
course of business; 


A Yes. 


| 
would have the figure. | 
| 


Q Of the defendant? 

A Yes. 

Q And is it the regular course of business to keep ili 
a record? 

A Yes. 

Q Does this reflect the income of the Steadley 
Company for the month of December 1971 as well as the 
final figure for that fiscal period ending December 1971? 

A That figure overstates the income of Steadley by 


$90,000. I found in checking the numbers that there was 


an adjustment that reduced the Steadley income to $309,000, 


and a formal adjustment was not carried forward. 
THE CORT: When did you make the adjustment? 


THE WITNESS: It was made by the accountants 


Q Subsequent to the preparation of this? After 
this was prepared? 
A Yes; this was the pre-audit figure. The post- 


audit figures were never published. 
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Q Did you then use the adjusted fiqure? 
A Used the adjusted figure which was only 209. 
MR. PANISH: I offer it in evidence, your 
Honor. 
MR. WOLOSKY: Your Honor, I am going to object 


to these documents because the witness testified that the 
figures shown on the document are not correct. 

He said there were adjustments made. We don't have the 
benefit of knowing what those adjustments were. 

THE COURT: I must say that this is not as 
clear as it might be. I would like to go back to this 
thing. 

Take that exhibit in front of you. You have now 
deducted $883,000 from the $1,565,183; is that correct? 

THE WITNESS: Yes, your Honor. 

THE COURT: Now, what is the breakdown of the 
other companies that went to make up the total of the 
$1,565,183? In other words, what is the Tuck 
Industries net income for the year ‘72? 

THE WITNESS: Tuck by itself? I don't have that 
number. 

THE COURT: What is the Dominion Tape of Canada 
Limited? 


THE WITNESS: My recollection, your Honor, and 
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I don't have the numbers with me, was that the Tuck U.S. 
figure for 1972 was about $200,000 -- 

THE COURT: We can't go by abouts. There are 
precise definite fiqures as to net income of the year "72 as 
against the year '71. 

Now, my question is very direct to you: What is 
the net income attributable to each of the companies that 
went to make up the total of the $1,565,183? You have 
already give me one figure, $883,000 for the Steadley 
Company. Now I want to know the breakdown of the four 


other companies that went to make that total. 


THE WITNESS: I do not have those figures with 


me. 
THE COURT: I will not accept this as evidence. 
You have the figure right in your exhibit that 

was offered here. It is your financial statement. 


MR. PANISH: We are giving the Plaintiff the 
benefit of all the other four companies. 

THE COURT: You «ce not giving him the benefit 
of anything. It is a qnestion of whether or not he is 
entitled to something. Now, there are these two figures 
here. The plaintiff claims he is entitled to the differen- 
tial between the net earnings of 1971, shown on this docu- 


ment at $1,291,125, and the amount of net earnings in 1972 
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2 of $1,565,183, and I think -- 
3 MR. PANISH: We say, your Honor -- | 
} 
<y 4 | THE COURT: Now wait. Now this company has | 
5 i apparently undertaken to exclude, under the resolution, the 
6 || earnings of the Steadley Company for 1972. This witness 
7 has testified it was $883,000. 
8 | Is that correct? 
9 | THE WITNESS: Yes. 
10 | THE COURT: I am asking for the d*.fferential 
11 || between the breakdown of 883,000 and the $1,565,000. | 
12 || There are four other companies whose income was included 
13 | there. I want the figures of :the four other companies. | 
: 14 Otherwise this testimony has no meaning at all, no probative | 
15 | value of any kind. 
16 | Now, put your next question. 
17 | Q Was it necessary for you, Mr. Deqnan, to obtain 
18 a breakdown of Technical Limited, Technical Tape, Dominion 
19 and Tuck Industries in order to arrive at the net income, 
20 aside from the Steadley net income? 
21 MR. WOLOSKY: Objection, your Honor. 
22 THE COURT: Objection sustained. It is a very | 
—- 3 | simple set-up. He has testified -- I think there are 
five companies, that it was the net income of five companies 


25 that went’ into that 1972 figure of $1,565,000. There is an 
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exclusion now of some $883,000. I want to see the net 


income attributed to the other four companies. 

We will take our mid morning recess. 

(Recess.) 

(In open court.) 

MR. PANISH: Your Honor, I call for the 
production of the breakdown, in line with what your Honor 
stated before the recess, and in view of that I would like 
to respectfully remove this witness temporarily. The 
records are on their way down and I have another witness 
in the witness room which I would call. 

THE COURT: Very well. 

MR. PANISH: You may step down, Mr. Deanan. 

(Witness excused.) 

MR. PANISH: Your Honor, is it appropriate for me 
at this time to have the chairman of the board present j 
in the courtroom in that since the defendants are corpor- 
ations and they don't appear in person and ordinarily 
a party has a right to remain while testimony is taken, 

I ask that one witness be -- 

THE COURT: No, I will exclude all witnesses 
because part of this case is a fact determination I believe 
involving all the witnesses who are present. I think 


it would be more desirable if all witnesses be excluded 
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when a witness is testifyina. 
MR. PANISII: Have Mr. Katz come out, please. 
MEYER KAT 2, called as a witness on behalf 
of the defendants, after having been duly sworn, 
testified as follows: 
MR. WOLOSKY: Your Honor, may I ask when the 
records of the company arrived here that I be given 
an opportunity to look at them? 
THE COURT: Yes. 
DIRECT EXAMINATION 


BY MR. PANISH: 


Q Where do you reside? 
A 21 Dutch Geln Drive, Bardonia, New York. 
Q And what is your occupation? 
A I am an accountant. 
Q Are you associated with a Mr. Hyman Ketchel? 
A I am an employee of the firm ofMilyman Ketchel. 
Q Is Mr. Ketchel a certified public accountant? 
A Yes, he is, sir. 
Q Is he also an attorney? 
A Yes. 
Q Does he have his office at 853 Broadway, 
New York City? & 
A Yes, sir. 
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2 
Q Is that where you are employed? 
3 
A Yes, sir. 
4 | 
Q And are you aware of the fact that a subpoena 
5 || 
| duces tecum was served upon your office in connection 
6 | 
| With this case? 
7 | 
A Yes,. sir. 
8 || | 
@) And pursuant to that subpoena did you produce 
9 | 
| certain books, papers and records? 
10 || 
! A Yes, sir. 
ll | | 
\ Q Will you produce the record sent to you by Mr. 
12 || 
| Gavin which you were good enough to show me a few minutes 
13 || 
| ago, the one he sent to you which had certain items in 
14 | 
| reference to expenses. That is the one I am referring 
15 i } 
] to. 
16 | 
A Which record are you referring to? 
17 || 
Q If I may, this one, sir (indicating). 
18 | 
Now, I show you these documents which have an 
19 | 
| address on top 407 Beacon Boulevard, Sea Girt, New Jersey, 
20 | : 
| and ask yotmwhere that was obtained from. 
21 | 
A I don’t know, sir. It is in the file. I have 
22 . 
| no knowledge of what the file contained. I took the 
23 
file from the offices and whatever I have in the file is what 
2A 
was found in the office. I have no personal knowledge 
of any of the documents in this file. 
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2 Q ih oper for your office to keep a file for 
3 | each client? 

= 4 | A Yes. 
5 || Q Each accountant client? 
6 | A Yes. 
7 | Q Is there such a file for Mr. Gavin? 
8 | A Yes. 
9 | Q You obtained this paper from that file? 
10 ! A Yes, sir. 
ll Q Are you aware of the fact that Mr. Gavin does | 
12 ! reside at the address I just stated? | 
3 | A I do not know because I didn't handle Mr. Gavin's | 
14 account and I don't know Mr. Gavin personally. As I 
15 stated, I took the file as it appeared in the office. 
16 | Q Also in the upper left-hand side it has a name | 
17 | here Gavin, J.A., do you see that, sir? 
18 A Yes. 
19 | Q This is taken from his file? 
20 | A Yes. 
21 Q Is it in the regular course of vour business to 
22 | keep records of clients in files as you just mentioned? 

a 23 A Yes. 
24 Q And is this one of the records you kept in the 
25 course of your business? 
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A Yes. 
MR. PANISH: I offer this in evidence. 


MR. WOLOSKY: No objection, your Honor. 


(Defendants’ Exhibit P was received in 


evidence.) 
(Pause.) 
THE COURT: All right. 
Q Now, in respect to Defendants’ Exhibit P in 


evidence it contains some itemization regarding personal 


expenses. Do you see that, sir? 
A Yes, sir. 
8) And do you know whether or not’ those personal 


expenses were then deducted on behalf of the plaintiff 
in respect to his 1973 federal income tax return? 

A I don't really know but I believe so because 
I see that the person in the office slike Prepared the return 
made checkmarks in pencil indicating that these items were 
picked up. I assume that they were included in the tax 
return for computation. 

Q Do you know who prepared his 1973 -- 

MR. WOLOSKY: I would move to strike the 

witness’ testimony insofar as it is based on an assumption 
and not his personal knowledge. 


THE COURT: I am aware of the fact that he said 
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he assumes. 
Q Do you know who prepared the plaintiff's 1973 
federal income tax return? 
A Yes, Sit. 
Q Who did? 
A Jerome Gettelshon. 
Q Is he an employee of the firm? 
A ¥es, sir. 
Q How many employees does Mr. Ketchel have? 
A Six employees. 
Q Does Mr. Ketchel prepare any returns? 
A No, sir. 
Q Do you know why Mr. Ketchel didn't appear pursuant 
to this subpoena? 
MR. WOLOSKY: Objection, your Honor. 
THE COURT: Opjection sustained. 
vA There is also a notation on this exhibit in the 


same letter, Defendants’ Exhibit P, in the uppe~ left-hand 
side, which I refer you to. Will you be good enough to 


read that short phrase, please. 


A "Left compnay TT on April 10, 1973." 

Q Do you understand that TT stands for Technical 
Tape? 

A If you tell me, sir, because I didn't handle the 
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account. I don't know anything about the names involved, 
and so on. 
Q Are you aware of the fact that the plaintiff was 


working for Technical Tape at the beginning of 1973? 

A No, sir. I have no knowledge of the defendant 
or the plaintiff. I have no knowledge of the file. 
I have no knowledge of the tax returns. IT have never met 
Mr. Gavin, never spoke to Mr. Gavin. I have no knowl- 
edge whatsoever. 


Q Did you speak to his attorneys? 


A No,sir, never spoke to his attorneys. 

Q Do you know whether Mr. Ketchel did? 

A He never spcae to them either. 

Q Mr. Ketchel never spoke to them? 

A Never spoke to them. 

0) Who from your firm handled the Gavin account? 
A Well, I think that Mr. Louis Bernstein may have 


handled the account. 


Q Is he a pub] a ‘countant? 

A No, sir. | 
Q He is not? 

A No, Sir. 

Q What is he? 

A He is an employee of the firm. 
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2 Q And do you see him from day to day? 
3 A Yes, sir. 
cat 4 | Q Is he still employed by Mr. Ketchel? 
5 A Yes, sir. 
6 | A Is he aware of the fact that a subpoena was 
‘ served in this case? 
. MR. WOLOSKY: I object. 
. THE COURT: Objection overruled. ( 4 
10 A Is he aware of the fact? Yes, sir. / 
il l Q Now, the file that you produced in court now 
12 | pursuant to the subpoena tht was served, do you have any 
13 correspondence indicating that certain papers were sent to 
M the plaintiff's attorneys, Parker, Chapin & Flattau? 
® i A Yes, sir. 
16 | Q Will you produce that, please. 
it A These are copies of what we call memorandums. 
18 Q I show you this one dated October 4, 1974 and 
19 | ask you if that isthe copy of the original that your office 
20 ! kept? 
21 A Yes,sir. 
2 Q That was sent by your office to Mr. Alter? 
: 23 A Yes, Parker, Chapin & Flattau. 
2A Q Is it the regular course of your business to keep | 
25 copies of such correspondence? 
* | 
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A Yes. 


MR. PANISH: I offer it in evidence, your 'onor. 


MR. WOLOSKY: Your Honor, I object. There 


is no dispute that ’e ot documents and we got them par- 


ticularly to show to Mr. Panish. I fail to see the rele- 


vancy of all this. 

THE COURT: What is its relevancy? 

MR. PANISH: When I made a discovery and 
inspection in this case the plaintiff did not produce all 
the quarterly in Jersey sales tax returns concerning 
the plaintiffs new business, Encore Tape & Label. 

MR. AL""ER: I represent to this Court that all 
documents received by counsel from the attorney were ex- 
hibited to Mr. Panish on pretrial . iscovery. 

THE COURT: You mean from che accountants. 

MR. ALTER: All documents received from the 
accountants were exhibited to Mr. Panish on pretrial dis- 


covery in this action. 


THE COURT: We are just really spending time on 


matters that are so inconsequential in terms of the issues 


in this case. 


Receive it ir: evidence. I think Mr. Panish will 


be happier if we receive it. 


. (Defendants' Exhibit Q was received in 
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evidence.) 
THE COURT: I don't understand why the lawyers 
disregard the pleadings in the case, the issues in the case 
and why we are getting off on all these by-paths. 
MR. WOLOSKY: Mr. Panish has another letter to 
our firm. I don't object to its .@ceipt. In accordance 
with your ruling just now I would concede that it be accepted. 
(Defendants' Exhibit R was received in 
evidence.) 
THE COURT: Mr. Alter, you Say Yu made all the 
documents referred to in these exhibits available to de- 
fendants' attorney? 
MR. ALTER: To the best of my knowledge I did. 
MR. PANZER: Your Honor, I state for t.2e record 
that all the quarterly returns were not Shown to me. 
I have an itemized list of just what was shown to me. 
THE COURT: Please address a question to the 
witness. 
Q Mr. Katz, do you have any financial records 
pertaining to this Plaintiff in your Present file? 
A You have to be more specific, sir. When you say 
financial records, what do you mean by that? I have a 


whole file here. 


Q You are an accountant? 
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A Yes. e 

Q Are you, sir? 

A Yes. 

Q Are you a CPA? 

A No, I am a public accountant. 

Q Public accountant? 

A Yes. 

Q You know what I mean by financial statements. 


Do you have any tax returns, balance sheets, P and L 


statements, trial balances. 


A I have a 1972 federal and state tax return. 
Q May I see that, sir, for a moment? 

A Yes, sir. 

Q Do you also have in your possession a 1973 


non-resident New York State income tax return? 

A No, sir. 

Q Well, you produced a copy of a 1972 non-resident 
New York State income tax return. 

A Yea, sir. 

Q Do you know whether or not your office prepared 
a 1973 New York State non-resident income tax return for 
this plainiff, Mr.. Gavin? 

A If I could see that memorandum, what we mailed 


to that firm, please. 
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Q Yes. 
MR. WOLOSKY: Your Honor, the nesses dant 
income tax return for 1973 is part of Exhibit I! for | 
identification. It is in evidence rather, your llonor, along | 


with his federal retv-n. 


MR. PANISH: May I see that, please? 


MR. WOLOSKY: Yes (handing). 


Q Now, I show you Defendant's Exhibit H in evidence, | 


the 1973 federal return. Are there any capital losses 
reported with respect to the plaintiff's business, Encore 
Tape & Label? 

A Capital losses? 

Q Yes. 

A No, sir. 

MR. PANISH: I have no further questions. 

CROSS EXAMINATION 
BY MR. WOLOSKY: 

Q Mr. Katz, you didn't prepare Mr. Gavin's 
1973 tax returns? 

A No. 

Q You have no knowledae of whwat was deducted, what 


expenses were deducted? 


A No, sir. 


Q I show you a page from Exhibit H, which is 
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2 | Exhibit H, whic is Mr. Gavin's tax return entitled 

3 "Profit or Loss from Business or Profession." I ask you 

4 whether Mr. Gavin reported a $14,000 loss from the oper- 

5 ations of Encore Tape and Label in the year 1973? 

6 A Yes, sir. 

7 Q When would a capital loss be taken? 

8 A Well, capital loss -- 

9 | MR. PANISH: He testified there was no capital 
10 || loss. 
| MR. WOLOSKY: That is right. I am attempting | 
12 to establish there was. | 
13 | MR. PANISH: Is he recanting his testimony? | 
14 | That was pursuant to my examination. 
15 } Q Could you answer the question? 

i 
16 | A When is a capital loss to be taken? 
7 Q Yes. | 
18 | MR. PANISH: I object on the grounds it is too 
19 general, your Honor. 
20 | THE COURT: Overruled. 
ar | A A capital loss is taken generally when -- 
am | assuming when a business starts you make a capital invest- | 
23 ment and when you go out of business or when the business 
2A | is terminated or at the time when the business is terminated 
25 | you take a capital loss or gain. 
} 
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Q If a business was not terminated until 1974 


wouldn't take a capital loss in 1973, would you? 


A That is correct, sir. 

MR. WOLOSKY: No further questions. 
REDIRECT EXAMINATION 
BY MR. PANISH: 

Q Was there a capital loss taken on this 1973 
federal return? 

A No, sir. 

Q Was the business terminated in that year, as far 
as you know? 

A It was not terminated. It doesn't indicate a 
final return. 

Q Well, this was a single proprietorship; isn't 
that so? 

A Yes; Six. 

Q What do you mean by a final return? 

A Well, I have in the file here, I have his first 
quarterly tax payment, first quarter of 1974. According 
to the file he was in business during the first quarrter of 
1974. I have a payroll tax for the first tax quarter 
of '74 and a sales tax for the first quarter. 


Do you have one for the second quarter? 
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Q Do you know whether he filed one for the second 
quarter? 

MR. WOLOSKY: I object, your Honor. This is 

irreelvant. 

A Yes, sir. There was a return filed -- let me 
see. 

Q What sales did the plaintiff have from Aprillst 


to April 5th,1974? Do your records indicate that? 
A Yes,sir. 
Q How much? 
A $3,164. 
MR. PANISH: I have no further questions. 
THE COURT: You may step down. 
(Witness excused.) 
THE COURT: Call your next witness. 
MR. PANISH: Mr. Herman Sprayregen. 
HERMAN SPRAY REGEN, called as a witness 
on behalf of the defendant, after being first duly 
sworn, testified as follows: 
DIRECT EXAMINATION 


BY MR. PANISH: 


Q Mr. Sprayregen, where do you live? 
A 239 Central Park West. 
Q Are you connected with the defendants in this 
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case, Tuck Industries and Technical Tape? 

A I am. 

Q Are you a member of the Board of Directors of 
the defendant, Technical Tape? 

A I am a member of the board. 

Q Are you presently employed by Tuck Industries? 

A Yes, I am. 

Q What is your position, sir? 

A Well, I am the purchasing agent and real estate 
department. 

Q And did that commence in May of 1974? 

A Pardon me? 

Q Did that begin in May of 1974? 

A Yes, I started May 1, 1974. 

Q And have you been a member of the board of 
directors from August 1972? 

A I was. 

Q And from August 1972 to the present date have you 


been in attendance at various board of directors meetings of 
the defendant? 

A I was. 

Q Did there come a time when you met the plaintiff 
in this case, Mr. Gavin? 


A I didn't quite hear the question. 
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- Q I say did there come a time when you met the 
3 plaintiff, Mr.Gavin, in this case? Did you meet him at any | 
4 | time? | 
5 | A I did, atthe offices of Technical Tape. | 
6 | Q Did you meet him when he became president of 
? ! the company in April of 1972? 
8 | A Yes. 
8 | Q Now, I am going to bring you down to the beginning 
10 Of April 1973. Do you recall that there was some type 

| 
1 | of dispute with respect to Mr. Don Moran and Mr. Gavin; do 
12 | you recall that? 
13 | 

| A I sure do remember. | 
4 } Q During the first week in April of 1973, on April 

! 
15 6th, was a board of directors meeting held? 
16 ! A At our office at the Pan Am buildina. 
V7 | Q And were you in attendance at that board of 
18 | directors meeting? | 
19 | A Yes, sir. 
20 | Q And were there also other board of directors 
21 present? 

° 22 | A Yes, sir. 
23 | Q And was a quorum present at that time? 
2 A There was a quorum. 
5 ! MR. WOLOSKY: Objection. I am going to object 
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to that, your Honor. He is purporting to summarize the 
bylaws of the company. 
THE COURT: How many pe. sons were present? 
THE WITNESS: At the meetinq? 


THE COURT: Yes. 


THE WITNESS: There were, I believe, five of 
us. 

THE COURT: Who were the persons present? 

THE WITNESS: Joe Sprayregen, my son; Howard 


Weitz, the attorney and a member of the board; myself; 
Dick Bernard; and John Gavin. 

Q Now, do you recall about what time that board 
meeting started? 

A Early in the morning, about 8:30. 

Q Now, at the opening of the meeting did your son, 
@rald, make a statement to the members of the board that 
were present in connection with the business that would 
come before the meeting? 

MR. WOLOSKY: I object to the form of the 
question, your Honor. I ask that the witness -- that 
counsel ask merely who said what at the meeting and not 
attempt to lead the witness. 

P THE COURT: He is not leading the witness. I 


will allow it. 
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A Gerald Sprayregen at the beqinnina of the meeting, 


the purpose of that meeting was that John Gavin qave him an | 
ultimatum -- 

MR. WOLOSKY: Objection, your Honor. Can he 
limit himself to what was said. 

THE COURT: Is this what he said? 

TUE WITNESS: That is right. 

THE COURT: State asbest you can what was said 
by the persons present, starting first with -- 

THE WITNESS: Well, Gerald Sprayreqen stated at the 
meeting that John Gavin gave him an ultimatum a couple of 
days before that he fire Don Moran, who is in the marketing 
business, and if he didn't fire Don Moran he will resign 
from any connection with Technical Tape, as president or 
any other capacity that he is holding at that time. 

THE COURT: What else was said then? Did Mr. 
Gavin say anything? 

THE WITNESS: Mr. Gavin said immediately that 
he did not give that ultimatum. 

THE COURT: What else did he say? 

THE WITNESS: Nothing. 

THE COURT: What else did your son say? 

THE WITNESS: They started to scream, John and 


Gerald, at each other. Each one said that you did and 
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you didn't. After they quieted down -- can I proceed? 


THE COURT: Yes. 
THE WITNESS: I asked John Gavin, I says, "John 
Gavin, did you or didn't you qive that ultimatum to Gerlad"? 
He says "No, I did not." 
I repeated this a couple of times. I says, 
“John, is Geraldtelling a lie or are you telling the truth?" 
Well, after probably three times or four times, 
after I asked him the question, he said, “I did give Gerald 
that ultimatum." What connection did Don Moran have 
with the company? 
A In the marketing department. | 
THE COURT: Did any of the other px -sons who were 
present say anything? 
THE WITNESS: I was he one who questioned John. 
The others didn't, They were just there sitting. 


THE COURT: They didn't say anything, the others? 


THE WITNESS:Not that I remember. 

THE COURT: All right, go ahead. | 
Q Now, was Gerald the chairman at this meeting? 
A Gerald was chairman of that meeting. 
Q Was Howard Weitz, the attorney, the secretary who 


was taking minutes of that meeting? 


A Absolutely. 
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Q Did he take minutes of meetings before this? 
A He did. 
Q Now, did there come a time when a vote was 
taken in respect to Mr. Don Moran? 
A Right after when John Gavin said "I did," I made 
a motion that we should keep Don Moran as our marketing man 


and not fire him. 

Q In respect to that what was the vote? 

A And everyone except John Gavin voted in favor of 
keeping Don Moran. 

Q Was a recess then taken? 

A Then it was recessed, they recessed unti. the 


afternoon. 


Q Do you know what happened during the recess 
period? | 
A Gerald Sprayregan and John Gavin, he spoke -- 
| 


they went into a separate room and they discussed whatever 


it was for quite a while, until about 3 p.m. that same 


afternoon. 

Q Were they there for several hours as far as you 
know? 

A At least several hours. 

Q And were they the only two in the room to your 
knowledge? 
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A To my knowledge they were the only ones. 
Q Now, did there come a time when the board recon- 


vened or met again about 3 o'clock that afternoon? 


A Yes, sir. 

Q And when the meeting started up aqain was Mr. Gavin 
present? 

A No, he was not. 

Q Were the other board members present, the ones vou 


mentioned, with the exception of Mr. Gavin? 


A That is right, the rest of the board memberr were 
there. 
@) Did that constitute a quorum? 
A Right. 
MR. WOLOSKY: I object, your Honor. 


THE COURT: Who was there at the time? 

THE WITNESS: Gerald Sprayregen, myself, Dick 
Bernard and the attorney, Howard Weitz. 

THE COURT: Was he a director? 


THE WITNESS: He is a director. 


Q Did a discussion then take place among the board 
members? 
A I made a motion right there that we should -- 
MR. WOLOSKY: Your Honor, I object to anv 


conversations had in the absence of the plaintiff. 
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THE COURT: “well, you will have to relv there on 
the minutes, if you have them. Objection sustczined. 
Q I show you these written minutes of the April 6, 


1973 meeting. Hav2 you seen them before you came to court 


today? 
A Pardon me? 
Q Have you seen these minutes before you came to 


court today? 
A Yes. 
Q Are these minutes kept in the regular course 
of business of the defendant? 
A Pardon me? 
Q Are these minutes kept in the regular course of 


bus_.ess of the defendant, Technical and Tuck? 


A Yes. 
MR. PANISH: I offer them in evidence. 
MR. WOLOSKY: May I inquire, your Honor? 


THE COURT: Yes. 


VOIR DIRE EXAMINATION 


BY MR. WOLOSKY: 


Q Mr. Sprayregen, do you know who prepared these 
minutes? 

A Howard Weitz. 

Q Do you know when he prepared them? 
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A I couldn't tell you when he prepared them, 
MR. WOLOSKY: Your Honor, I am going to 
object to them. 
THE COURT: There is no question they are the 


minutes, is there? When they were prepared will simply 
go to the weight to be given to them under the rule. 
MR. WOLOSKY: There is no question, your Honor -- 
THE COURT: These are the corporate minutes, 
are they not? 
MR. WOLOSKY: I don't question that. 
THE COURT: All right. The weight to be given 
*o them, the circumstances under which they were made is 
another matter. 


(Defendants' Exhibit S was received in 


evidence.) 
MR. WOLOSKY: I would like to point out that the 
bulk of the minutes -- that the minutes themselves are 


self-serving declarations. 

THE COURT: Don't you thirk the Court can figure 
that out f r itself? 

MR. WOLOSKY: I am just doing that job. 


THE COURT: The fact the minutes state there 


was a resignation d-esn't prove the fact. It is one of the 


facts to be established. 
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Mr. Sprayregen, did you also attend the meeting -- | 


THE COURT: You had no written resignation 
from Mr. Gavin at the time of this meeting,did you? 

THE WITNESS: Not that I know of. 

THE COURT: Nobody asked him for a written 


resignation? 


THE WITNESS: No. I don't remember that coming 


THE COURT: Was there any discussion about 
severance pay to him? 
WITNESS: Not at all. 
COURT: Go ahead. 

Q id you subsequently attend a board meeting 
ef the defendant on April 24, 1973? 

A E aid. 

Q And were you one of the directors that was pre- 
sent at that meeting? 

A Yes. 

Q Now, during that meeting, were the April 6, 1973 
minutes, which were just marked Defendants’ Exhbiit S in 
evidence, were they read and approved bh the board members 
that were then present? 

MR. WOLOSKY: I am going to object. 


THE COURT: What does that prove as far as 
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this case is concerned? They approved their own action 
in the absence of the Plaintiff? They simply say thev 
were right in what they did? 

MR. PANISH: It is usual and customary for the 
corporation to read the prior minutes. 

THE COURT: Suppose they did approve the prior 
minutes, it doesn't approve that the alleqed conduct which 


the plaintiff contends -- 


MR. PANISH: That is another matter. This is 
part of the corporate minutes showing these minutes were 
prepared and approved. 


THE COURT: Received as part of theminutes of the 


(Defendants' Fxhibit ¢ was received in 


evidence.) 


THE COURT: Do you have any other questions 


of this witness, Mr. Panish? 


MR. PANISH: No further questions of this witness. 
THE WITNESS: Excuse me, counsel, I want to ask 
you a question. 
MR. PANISH: I don't think you have to ask 
me anything. 
THE COURT: Wait until counsel asks you questions}, 


MR. PANISH: Go ahead, sir. 
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THE WITNESS: Can I ask? 


MR. PANISH: It is up to the Court. 


THE WITNESS: I don't know whether you asked me 


about a vote on John Gavin's resiqnation. 


Q Was a vote taken? 

A Yes. 

Q What was the vote? 

A All unanimous for the acceptance of the resiaq- 
nation. 


THE COURT: I asked you a question before, 
you had no written resignation from him? 

THE WITNESS: No. 

MR. PANISH: I have nothing else. 
CROSS EXAMINATION 


BY MR. WOLOSKY: 


Q I show you the minutes of the April 6th meeting 
which is Defendants' Exhibit S in evidence and I ask vou to 
look at page 2 of those minutes and the resolution accepting 
the resignation of Mr. Gavin. 

A Yes, sir. 

Q Now, that resolution was passed after Mr. Gavin 
left the meeting, wasn't it? 

A Yes, sir. 


Q Have you given us, to the bestof your knowleuje, 
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2 the conversations that took place at the April 6th meet- 
3 ing while Mr. Gavin was present? | 
~ 4 A I don't quite get what you say. | 
5 | Q Well, I am asking you when Mr. Panish asked you | 
. on your direction examination what was said at the 
. | meeting while Mr. Gavin was present, you have nothing to 
. | add to that now? 
ey A Not that I could remember anything different. 
» Q That is all that was said while he was present? 
i A Yes, sir. 
= MR. WOLOSKY: I have no further questions of vos 
4 witness. 
” MR. PANISH: No questions. 
15 | THE COURT: You maystep down. 
™ | (Witness excused.) 
y THE COURT: Call the next witness. 
18 MR. PANISH: Mr. Gerald Spraygen. 
9 GERALD SP RAYGEN,_ called as a witness 
20 on behalf of the defendants, after being duly sworn, 
21 testified as follows: 
2 DIRECT EXAMINATION 
; 3 BY MR. PANISH: 
2 MR. WOLOSKY: May we have Mr. Spraygen, Sr. excused? 
5 THE COURT: He is not going to be called again. 
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MR. PANTISH: I am not going to call him again. 


MR. WOLOSKY: All right. 
THE COURT: As long as his testimony is completed 
he may remain. 
Q Mr. Sprayregen, are you connected with the 


defendants? 


A Yes. 

Q Are you a stockholder? 

A Yes. 

Q Were you made chairman of the board of directors 


and the chief operating officer of the defendant Technical 
Tape at a board meeting on April 4, 1972? 
MR. WOLOSKY: I thinkhe is referring to chief 


executive officer. 


Q Chief executive officer, yes. 
A Yes. 
Q Were you also made a member of the executive 


committee of the company on April 30th of 1971? 


A Yes, sir. 
Q And what are your duties in connection with any 
company? 


A Presently? 
Q Yes. 


A I am chairnan of the board and chief executive 
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officer. 

Q And were you actively enqaqed in these companies 
in 1972 and 1973, 1971? 

A Not as actively engaged as I am now. 

Q And did there come a time at the beginning 
of 1971 that you interviewed Mr. John Gavin in respect to 
his prospective position? 

A Yes, sir. 


Q Did he state his qualifications to you at that 


I believe so. 

Q Was anything mentioned in respect to him having 
authority to hire and discharae emp lovees? 

A The title that we were discussing it would be‘ an 
apparent authority. It wouldn't have to be discussed. 

Q And how many subsidiary companies made up the 
defendant Technical Tape, Incorporated? 

A Well, you had Tuck Industries and you had the 


Canadian subsidiary and the English subsidiary and the 


Steadley group. It was basically divided in between 


springs and tape. 
Q And primarily what were Mr. Gavin's duty or 
duties in connection with these companies? In other 


words, which subsidiaries did he cover? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4880 


oan 


| 310a 


1 | rdbr 93 G.Sprayregen-direct 

- A His title covered them all. We specifically only | 

3 spoke about him having anything to do with the tape oper- 

4 | ations. He was basically a tape man The president 

5 | of the spring companies was a verv qualified man who had , 
| | 

6 | done an excellent job and it was specifically requested | 

7 that Mr. Gavin only attend to the three subsidiaries in 

8 the tape field. 

9 Q And to your knowledge did Mr. Gavin have any 

10 ! experience in relation to bed springs, its manufacturing 

li | or marketing? 

12 | A It wasn't a question because he had nothing to do 

wo | with -it. | 

14 | Q And 9 your knowledge was he emzloyed by other | 

15 tape companies prior to April of 1971? 

16 A Yes. 

17 Q And I believe way back around 1959 down wher he 

18 | was employed by Tuck Industries for a period of time? 

19 A I don't know if it was Tuck Industries but he | 

2 | was employed employed by a subsidiary of Technical Tape 

21 for a short period of time, yes, sir. 

= Q That also related to pressure sensiti, ape? 

r 23 A The selling of it, yes. 
aA || Q Is that, as far as you know, the same thing he did 
25 in Mystic Tape? 
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2 | A To t.e best of my knowledge, yes. | 
3 | Q Now, did there come a time when Mr. Gavin had a | 
4 | conversation with you at the end of 1972 in relation to Mr. 
5 | Don Moran? | 
6 A I am not sure about the date. I know we had a : ( 
7 || conversation prior to our April meeting, but if I had to 
a put a date on it I would suggest it was probably some time | 
9 ! in early 1973 rather than 1972. The reason I would state 

i| 
10 } that is because I believe Mr. Gavin, Mr. Moran and myself | 
ll | took a trip to Europe and I believe that was in the end 
2 | of 1971. 
13 | At that time they were very friendly and there 
4 | was a very good accord between the two of them. So I 
15 | wouldn't think it would be in December because that would ‘ 
16 | be too close to the time they were still very friendly. 
17 1 So I would put the conversation that we had when | 
18 | John first told me he was unhappy with Don Moran, some 
19 || time, I believe, in '72 -- '73, '73. 
20 | Q Yoitook a trip at the end of what year, '72? 
21 THE COURT: He said '7l. Do you mean '72? 
22 THE WITNESS: I believe it was '72, yes, your 

F 23 Honor. 

2A Q Now, tell us briefly what were the duties of 
25 || Mr. Don Moran in connection with the defendant? 
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A Well, he was a marketing vice president and he 
headed up -- he was responsible for che overall marketing 


efforts of the tape division. 

In other words, he was responsible for our 
electrical division, our consumer division, our industrial 
division and he reported frequently to Mr. John Gavin. 

t, In respect to this conversation that Mr. Gavin 
had with you which you place at the beginning of 1973, 
tell us what you said to Mr. Gavin and what he said to you 
concerning Mr. Don Moran. 

A Let me start off by saying I have a very vaque 
recollection of it. I think it was simply that 
John told me that he had become disenchanted wit’ Mr. Mcran 
and he felt thathe would like to let him go. At that time 
I specifically told him that I would prefer, strongly 
prefer that he was not let go. And then when John perhaps 
came a little stronger in his desires, I specifically 
give him a direct order that he could not fire Moran unless 


I gave him permission. 


Q And did he abide by your instruction not to fire 
him? 

A Well, he never fired him, 

1@) I see. Now, did Mr. Gavin have any further 


conversations with you about Mr. Don Moran? 
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A I believe the next conversation we had was some 
time in early April when Mr. Gavin called me in my New York 
office, the first time he had ever done that, and requested 
that I come out to see him. Ne had never -- before 
any time he wanted to see me he came to see me. This 
was the first time he called me up and asked me to come 
out to Technical Tape, it was very important and he wanted 
to see me thac very day. 

Q Now, as a result of that telephone call did you 
go to th New Rochelle office? 

A Yes, I did. 

Q And do you recall whether that was on April 2nd 


Or 32g of * 7272 


A I'm not sure. 

Q Either one of those two days? 

A Probably either a Monday or a Tuesday. 

Q Did you then arrive at the New Rochelle office? 

A Yes. 

Q Did you then have a conversation with the 
plaintiff? 


A Yes, I did. 
Q Was that in relation to Mr. Don Moran? 
A Completely. 


Q And where did that conversation take place? 
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| 
2 | A Took place in Mr. Gavin's office. 
3 Q Was anyone else present besi.+-s you and Mr. Gavin? 
4 | A No. 
5 Q Tel! us the substance of that conversation, who 
6 ] said what to whom. 
7 | A Well, very frankly, I was a little nervous going 
8 } there. I didn't exactly understand what was happening. 
9 | I didn't expect because after we had spokea about Moran I 
10 | thought that problem was put to bed. | 
hn | MR. WOLOSKY: Your Honor, I move to strike and | 
12 I would ask that the witness be confined to saying what was | 
| 
3 | said. | 
14 | THE COURT:Yes , you were asked for what was | 
15 said at that conversation, what Mr. Gavin said to you and | 
16 | what you said to him. | 
17 THE WITNESS: Specifically John told me that 
18 unless I permitted him to fire Don Moran tonight or unless | 
19 I permitted him to fire him tomorrow he was going to resign 
20 today, on the spot. 
a Q Did you respond to that statement? 
22 | A Yes. 
23 | Q What did you say? 
2A | A Well, I didn't beg but I pleaded very hard. 
2% || I told him to reconsider, that I thought he was making a 
| 
| 
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dramatic mistake; that if he €e2lt Moran should be replaced 
let us find a replacement before we fire him; that we ha’ 
had a lot of changes in the organization and I wasn't happy 
with moving any man in and out. I asked him what his 
alternatives were, what he would do if he did resign. 
I remember specifically his answer, he would kick pebbles 
on the beach. I asked him if he discussed with his wife. 
He said yes, she was in full accord with his decision. 
They had spent many nights disucssing it in bed and there 
was absolutely -- this was it. 

I also told him that I thought he was being very 
selfish. I told him as far as the company was concerned 
that we had had many changes in management and another 
change at the head of the company could be a disaster for 
the company. I didn't think our banks would like it, I didn't 
think our suppliers would like it. They like continuity. 

You know, I was very, very concerned. | 

Q Did there then come a time when you spoke to one | 
or the other of the board members, Mr. Don Silvestri, | 
about him? | 

THE COURT: Before you leave, does that exhaust yo 
recollection of that conversation? 

THE WINESS: No. 


Q What else? 
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A Basically we spent many hours talking. He 


waS as strong as I have ever seen him, unyielding. 

What I did ask him -- 

MR. WOLOSKY: I would move to strike the witness' 
volunteered statements. 

THE COURT: . I just don't regard that. I only 
consider the conversations. 

A What I did ask him was to give me a day or two 
to collect my thoughts and get back to him, I told him 
he had been with the company a number of years and another 
day or two or three -- I didn't ask for three, I just asked 
for one or two -- certainly couldn't make a difference. 

It took almost 20 minutes just for him to agree to give me 
that day or so. Finally, we shook hands and I told him 
I would get back to him within a day or two. 
I left, I believe, th-t evening I called Don 
Silvestri who was a board member and someone whom I felt -- 
THE COURT: You can't state what you told the 
others. 

Q Is he also an employee? Was Mr. Silvestri also 
an employee at that ti.>? 

A Yes, he was. 

as a result of yeu wonversation with Mr. 


Silvestri, to your knowledge did Mr. Silvestri meet with 
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Mr. Gavin at the Carriage Inn in Larchmont? 
A Yes, sir. 
Q As far as you know did they meet there for several 
hours the following day or the day after? 
A I know what Mr. Silvestri told me. 
MR. WOLOSKY: I object, your Honor. 
THE COURT: He hasn't said it. 


MR. WOLOSKY: Counsel asked it. 


THE COURT: No, he didn't. 
MR. WOLOSKY: Excuse me, your Honor. 
Q After that meeting between Mr. Silvestri and 


Mr. Gavin did you again speak to Mr. Gavin? 


A Yes. 
Q When did that conversation take Place and where? 
A It was on the telephone. I called John. I believe, 


at his office. I told him I had spoken to Mr. Silvestri 
and that I would appreciate it if he would allow a few 
more days postponement, that this decision was too 
big for me to make da I Wiehe to call a board meeting to 
specifically discuss his ultimatum. 

Q What did he say about a board meeting? 

A He asked me when it would be. 

I said I would like to hold it as quickly as 


possible, Friday morning. He said he would happily attend. 
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I am not sure he said happily attend but he said he wouid 
attend. 

Q To your knowledge did he sign a waiver in con- 
nection with that meeting? 

A Yes. 

Q Did you have any further conversations between the 
one you just related and the board meeting of April 6th, 


1973? 


A No. 

Q Then there came a time on about April 6, 1973 
that the board meeting was held with the defendant? 

A It was held at the offices of Sprayregen & 


Company in the Pan Am Building. 


Q What time did that meeting start? 
A Between 8:30 and 9 o'clock in the morning. | 
Q And which board members were present at that 
meeting? 
A Mr. John Gavin, Mr. Herman Sprayregen, Mr. 
Richard Bernard, Mr. Howard Wetiz and myself, I chaired 


the meeting and I asked Mr. Weitz to take minutes of the 


meeting. 
Q Is Mr. Weitz an attorney? 
A Yes, he is. 
Q Has he taken minutes at other corporate meetings? 
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Yes, he has. 
Was a quorum of the board present at that 
meeting? 
' Yes,there was. 
MR. WOLOSKY: I object and move to Strike. 
THE COURT: State who was present. Who was 
present at the meeting? 
THE WITNESS: Mention it again? 
THE COURT: Your father, you, Mr. Bernard, 


Mr. Gavin and Mr. Weitz? 


MR. WEITZ: Right. 


Q At that time how many board members in all were 
there of this company? 
A Seven. 


Q And there were two absentees? 


That is correct. 
Do you recall now who the absentees were? 
Yes. 


Who were they? 


A Dr. David Robbins and Don Silvestri. 


Q Did there come a time when the meeting was opened? 


Did there come a time when the meeting was opened that 
morning? 


A 
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Q As chairman of the board did you make an opening | 
statement to the other members present? 

A Yes. 

Q State what you said, to the best of your recol- 
lection at this time. 

A I stated that this was a special meeting called to 
discuss and to consider one very serious problem. I recounted 
to the Board what had happened between Mr. Gavin and my- 
self. I recounted to the board what had happened to 
my knowledge his conversation with Mr. Silvestri and 
my subsequent conversation with John asking to come to the 
board meeting to have the board make this decision. 

When I finished this little talk which took a | 
minute or two or three or four, explaining the ramifi- 
cations and how I did not want to see a dislocation and the 
problems we were facing, I asked John, Mr. Gavin, if there 


? 


was anything he wished to ask -- excuse me, if there was 


anything he wished to -- if I had left out anything or if 


there were any changes he wanted to make. Then he very 
quietly stated, in some form of language, that basically 

the whole story was a fabrication, that I had made the whole 
co's up and that there was no substance and truth in my con 
ve sot! sa with him, this conversation with Silvestri; 


you Mrow; that I was just lying. 
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THE COURT: Lying about what? That isn't clear | 
to me. You made up what part of it? | 
THE WITNESS: Trat he had not issued an 
ultimatum to me; that he was not prepared to resign; that he 
did like Don Moran but he couldn't care if he stayed on 
there if that was the wishes of the board. He was prepared 
to fulfil his duties as President of the company and that he 
was happy with his position; that the main substance of 
what I said was untrue. 
THE COURT: What else happened? | 
THE WITNESS: Well, I think I flew into a rage. 
I don't think I have ever been so upset in all my life. 


I leaned across the table and started yelling at him. 


I very frankly lost my cool. I asked hin how 2 could 


lie like that, why did he bring the whcle dam tning 


about. I put my face right next to his anc ce just stood 


there. He didn't answer me. He stayed very cocl and 
didn't answer until I stopped faving for awhile, and I was 
doing that. 

I might have waiked out of the room for a second 
or two. Then when I -inally got back -- you know, every- 
body was quite stunned. John had stated there was confusion. 
There was no confusion. People were stunned. There was 


Silence. 
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2 
THE COURT: Did anybody else say anything 
3 | 
_ other than you and Mr. Gavin? | 
wa 4 
i THE WITNESS: My father finally turned to Mr. 
5 | | | 
Gavin and he said "John, did Gerald lie? Did you in fact 
6 ! 
2.ssue the ultimatum? Did you in fact say you were going 
7 || 
| to resign? Have you in fact resigned?" 
8 || 
| John said, "No, no." 
° | | 
| My father kept repeating the question two or 
10 i] 
three or four times. Finally he jyst said "Yes, what he 
1 | rae ' 
said is true, I did resign," and he put down his head. 
12 |} 
| At that point I asked to recess the meeting, 
13 | 
I wanted to speak to John. Everybody left, left the room. 
| 
14 |; 
I told them we were going to adjourn until later on, | 
15 
after our conversation -- excuse me, I think before that | 
16 
happened, after John had been there I think someone, perhaps 
7 a 
my father, made a motion asking the board if they wanted to 
18 ‘ 
fire Don Moran. I think the vote was 4 to l in favor 
19 | : ‘ : : . 
} of keeping him. I think Mr. Gavin voted to have him 
” fired. 
21 P 
I believe after that I asked for a recess and 
22 
the three other people left the room and John and I stayed 
23 , : 
there talking quietly. 
2A , ; , : 
Z I apologized for Screaming and yelling at hin, 
although I did ask him why he lied. He didn't answer 
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2 that. And we stayed for a couple of hours. I asked him 

3 what he was going to do. He said he didn't know. 
4 We spoke about the possibility of money. We spent | 
5 | a good deal of the time talking about money, what ©... was | 
6 going to get. I pointed out some of the history of some ; 
7 of the past people who had left the company who had received 
8 certain remuneration, certain amounts of money. I pointed 

9 | out to him that all those people were let go by manage- 

| 

10 | ment; that no one to my recollection had ever quit and 
ll | received a nickel. | 
12 | We spoke and we really didn't get any place. 
13 I told him regardless of what had happened there I still felt 
14 | he was a strong sales talent and that if he could come up 

15 | with some program either working with a distributor, 

16 that perhaps we couid back him as a salesman. Then he 

17 left. I told him we were going to, you know, recess the 

18 meeting again. He left anyway. 

19 I think right after he left we recessed the 
20 meeting and the board voted to accept his resignation. 
21 The board, just for a lack of anybody else, 
2 | I became president. And then I think we also voted 

; 23 | to make an announcement early Monday morning as to what had 
2A | taken place. 
25 (9) Did you tell Mr. Gavin you were going to meet again 
| 
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ed 
— 
~~ 
a 

~« 


that afternoon? 


A Absolutely. 
Q In fact, you did meet about what time? | 
A Whether it was 2 o'clock or 3 o'clock, I don't 
know. 
Q Who was present during that continued meeting of the 
board? 
A The same five people minus Mr. Gavin. 


Q And the following day, April 7th of 1973, a 
Sat: ay, was there any communication between yo. and Mr. 
Gavin? 
A In my deposition I didn't recall -- 
THE COURT: Not what is in vour deposition. Just 


answer the question now. 


| 
| 
THE WITNESS: According to John's testimony iia 
day that we spoke -- 
MR. WOLOSKY: I object, your Honor. 
THE COURT: Mr. Sprayregen, the question was, | 


as your counsel put it, I believe, did vou talk to him there-! 


THE WITNESS: I apologize. It appears that 
I did, yes. 
Q And do you recall what the substance of that 


conversation was? 
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A It was regarding Walter Wolf. 
Q Who is Walter Wolf? 
A Walte. Jsolf was someone that John had hired to 
Start Monday and I had called Don Moran to find out -- 
MR. WOLOSKY: Your Honor, can the witness please 
limit himself to what was said by him and what was mid 


by Mr. Gavin. 


THE COURT: Yes. You have to answer the questions 
| 


as your counsel as. s them. He asked you when you next talked| 
to Mr. Gavin after this meeting on Friday, I believe it 
was, April 6th. Did you have a conversation and talk with 
Mr. Gavin? 

THE WITNESS: Yes. 

THE COURT: When did you have your next conver- 
sation with him? 

THE WITNESS: I believe it was on Saturday. 


THE COURT: Was it in person or over the telephone? 


THE WITNESS: Over the telephone. 
THE COURT: Who called whom? 
THE WITNESS: I calied him. 
THE COURT: What was the conversation? 
THE WITNESS: It was regarding Walter Wolf, who 
I believe Mr. Gavin had hired on Monday and I just wanted to 


call and find out what theterms of his agreement with 
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Walter Wolf were, because we had a president who had left 


on Friday and we had a man who was starting on Monday whom 


he hired and I just wanted to get the terms and the aqree- 
ment between the two. Or perhaps he wasn't supposed to 
Support on Monday but they had reached some accord and I 


was trying to find out what that agreement was. 


That was the only conversation that we had. 

Q Did you mention anything to him about coming 
back tec work on Monday morning? 

A That is absolutely absurd. Absolutely not. There! 
was a board meeting on Friday, we had decided to make an 
announcement -- 

THE COURT: You are volunteering statements. 
You were asked what the conversation was. Did you state the 
entire conversation? 
THE WITNESS: Yes, I did. 
Q Did you also have a conversation with the 


plaintiff, the following day, on Sunday, *»vril 8th? 


A Yes, I did. 

Q Was that by means of telephone? 
A Yes. 

Q Did you have -- tell us the substance of that 


conversation. 


A I just called Mr. Gavin to read him a letter that 
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we had sent to him. I just wanted :o make sure that he 


was aware of exactly what finally happened in the board mect - 


ing and whatthe company's official position was. 

Q Is that the letter of April 8th, 1973? 

A Yes, sir. 

.@) I show you Plaintiff's Exhibit 6 in evidence 
and ask you if that contains your siqnature. 

A Yes, it does. 

Q Is that the letter that you read to the plaintiff 
at that time? 

Yes, it is. 

Is that the letter you sent to him? 

Yes, 2 is. 

THE COURT: Did you have any conversation with 
him at the time you read the letter to him? 

THE WITNESS: No. 

THE COURT: You just read the letter. 

THE WITNESS: I said "John, I have something 
to read to you." I remember the letter. I said 
something like "I am sorry." 

THE COURT: What did he say, if anything? 


THE WITNESS: I am not sure he said anything, your 


THE COURT: All right. 
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| 
2 Q Now, did there come a time when an announcement | 
3 | was made in the Wall Street Journal? | 
| 
4 | A Yes. | 
5 Q And was that put in at the request of the de fend- 
6 | ant? | 
"4 A Yes. Well, we made a statement and they published, | 
8 | you know, a statement. We didn't request them to put it | 
S in. 
i | Q No, on April 9th of 1973, the following Monday, | 
11 | were you in attendance at the New Rochelle o% “ice? | 
12 | A Yes, I was. | 
13 Q About what time did you arrive there? 
14 | A About ten of eiyht, five of eight, five minutes 
15 | before eight. 
16 | Q was the plaintiff pre nt at the time you arrived 
17 | there? 
18 | A No, 
19 Q Tell us what you did in resnect tothe Plaintiff's 
20 office? 
21 A Well, I gathered u» his things as neatly as I 
22 possibly could, took his books and his papers and his private 
r ? things and put them in a box or two. Maybe put them either 


outside the door or right inside the doo~ of his office. 


25 In other words, I cleaned out his personal belongings. 
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Q Did there come a time when Mr. Gavin arrived at the} 
offices when you were there? 

A About ten minutes after I arrived he arrived. 

Q At that time did vou have a conversation with 
him? 

A Yes. 

Q What did you say to him and what did he say to 
you? 

A It was very, very similar type conversation as we 


had Friday after the recessed meeting. We spoke about his 
future, what he was going to do. We spoke akout money. 
He made some requests for certain payments which we dis- 
cussed. Interestinaly enouqdh, the conversations were 
very congenial, no one raisee their voice. The emotion 
was out of it at this point. 

Q And did he mention to you something about getting 
reimbursed for certain expenses on behalf of the defendant 


| 
at that time. 


A Yes. 

Q And did say that he would be reimbursed? 

A Yes. 

Q I show you these expense reports, Defendants’ 


Exhibit E in evidence, and ask you if they were kept 


in the reqular course of the busines. of the defendant. 
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A Yes. 
Q And did you agree to reimburse the defendant in 


connection with those expenses? 

A Yes, we did. 

Q And on the same adil) April, 9th :of 1973), 
in accordance with the voucher attached to Defendants' 
Exhibit E, was a check prepared at vour request, which is 
now Defendants’ Exhibit F in evidence? 

A Yes. 

Q In the sum of $1,526? 

A Yes, sir. 

Q I want you to look at the reverse side, please. 
It has initials there. Are those your initials? Were 
they put there on your authority, do you know? 

A They look like they could be my initials, yes, 
but I am not exactly sure why they are there. 

Q You agreed at that time to have the plaintiff 
get reimbursed in that amount of money? 

A Yes, I did. 


THE COURT: He was entitied to be reimbursed, 


‘wasn't he? You say he agreed to. Wasn't he entitled 


to be reimbursed? 
THE WITNESS: Yes. Everybody is entitled to 


be reimbursed for their expenses. 
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2 Q Did you also mention to him during that conver- ! 
3 sation about any additional money? | 
4 A vee: We spoke about moneys, as T say, for quite 
5 a period of time. John nad requested numerous months and | 
6 again spoke about some of the-past offers. Again I 
7 pointed out that no one had quit before. Ile mentioned | 
6 something about-- we talked about various thinas. I do 
" believe that he did mention something about vacation pay. . 
10 When he mentioned that T think I lauqhed. I told him that 
i I had never heard of presidents being entitled to vacation 
: | pay. | 
13 We again talked about distributorships and what he 
M4 was going to do. Finally, to end it, I told him we would 
15 give him a check for two weeks and that as far as I am concernh- 
a8 ed that ended our obligation to him and that I would still 4 
V7 | be open to any form of business venture. But as far 
18 as monetary settlements there would be nothino else. 
19 ; MR. WOLOSKY: Your Honor, I move to strike that 
0 testimony on the grounds that at the start of this trial 
21 your Honor denied a motion for leave to amend the plead- 
a ings -- 
3 THE COURT: It will not be received on any con- ‘‘- 
ey 
2A cept of accord and satisfaction because I deny the motion. x 
25 


Q I show you this check which is Defendants' Exhibit 
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G in evidence in the sum of $1,538.46 payable to the order 
of the plaintiff. Is this the check thatyou referred to 


that was qiven to the plaintiff at vour Girection on that j 


date? 

A Yes. 

Q And you said this is for two weeks, Mr. Sprayregen. 
What did the plaintiff say, if anything, at that time? 

A Well, I can't say he was thrilled with the amount 
of money. It was a small amount of money. It was somethin 
more than I figured that our legal obligation was. It was 
some money; it wasn't a lot of money. I don't know if 
he said anything about it. 

Q I show you this document dated April 9, 1973, 
and ask you to look at it, please. 

A (Reading. ) 

.@) Tell us whether that document was Drepared at 


your direction and over your signature? 


A Yes, it was. 

Q as that circulated among the personnel? 

A Yes, it was. 

Q That is of Tuck Industries, Technical Tape? 


A Well, probably Tuck Industries and probably to 
some of the officers and some of the main people in some of 


our other subsidiaries. 
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Was it circulated to Steadley, as far as you 


I would think so, yes. 

MR. PANISH: I offer it in evidence. 

MR. WOLOSKY: Your Honor, I object. This is the 
rankest hearway and most self-serving statement amagqinable. 

THE COURT: Objection sustained. It will be 
marked for identification. 

(Defendants' Exhibit U was marked for 

identification.) 

6) Mr. Sprayregen, do you recall receiving this 
letter from the plaintiff, April 10, 1973, which has 
already been marked in evidence? 

A Yes. 

Q Now, did you respond to that? 

A I think I probably did. 

Q I show you this letter dated April 12, 1973, 
and ask you if that is the response that you made? 

A Yes, that is correct. 

Q Was that sent tothe plaintiff? 

A Yes, it was. 

MR.PANISHat was marked Defendants' K, I believe, 
your Honor. 


Q Now, what plants of the defendant did Mr. Gavin 
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manage and exercise control over? 
A Mr. Gavin's responsibility wai everything that ‘iad 


to do with tape. 


Q Did it have anything to with the Steadley 
Company ? 

A No, sir. 

Q pid the Steadley Company have its own president? 

A Yes, ‘sir. 


MR. WOLOSKY: Your Honor, these are the exact 
same questions thatcounsel asked at the beginning of this 
witness’ testimony. 

THE COURT: Proceed, please. 

Q Did the defendant have a customer by the name 


of W. Evans Paper Compay 


A Yes. 

Q Is that one of its big customers? 

A A aqood dize tu: distributor, yes. 

Q Where is Evans Company located, out in the 


mid-west? 


A Yes, St. Louis-Chicago area. 

Q Did they make purchases directly from Tuck 
Industries? 

A Yes. 


Q Now, to your knowledge, did the plaintiff know that 
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Tuck Industries had a customer of such a size and account? | 
MR. WOLOSKY: I object, your Honor. | 
THE COURT: I don't understand that question, 
to his knowledge, You !l1 have to develop that on another 
basis altogether. All he has to say is yes, to his 
knowledy’ and that wouldn't mean anything. 
Q Well, did there come a time, Mr. Sprayregen, when 


you learned that Evans stopped purchasing materials from 


the defendant? 
A Yes, Evans haa made an < ~angement with Spec | 
Tape. Shortly after that -- | 
MR. WOLOSKY: I am qoing to object, your Honor, 
and move to strike out the testimony. 
THE COURT: Strike out the latter part. 
Q Do you know how such an arrangement was made, 


do you have any knowledge as to that? 


q 
’ 


A Yes. 
Q Through whom? * 
A I spoke tc Evans myself. 


Q And -- 

A We paid a visit to them. 

Q Did you understand the plaintiff obtained that 
account? 


THE COURT: Objection sustained. 
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MR. WOLOSKY: Thank you, your Honor. 
Q Now, you were familiar with the 2-1/2 per cent 


net increment of net income from operations in reqard to 
an amendment made to plaintiff's employment aqreement 
that was contained in the board minutes of 1972? 
A Yes. 
0 And is reference made to certain exclusions and 
limitations, do you recall that? 
A Yes. 
Q And was any conversation held between you and Mr. 
Gavin regarding the Steadley Company? 
THE COURT: As far as the 2-1/2 per cent is con- 
cerned? 
MR. PANISH: Yes. 
A Absolutely. 
MR. WOLOSKY: What period of time are we 
talking about? 


THE COURT: Fix the time, please. 


Q Tell us when, sir. 
A Well, there came a time where John felt that 
his arrangement did not cover -- his compensation did not 


cover the full scope of his responsibilities -- 
MR. WOLOSKY: Your Honor, may I have the witness' 


answer to the question? I move to strike the volunteered 
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response. 

THE COURT: Yes. 

Again, Mr. Witness, you have to aive the conver- 
sation, not your conclusion as to what was said. Now, 
there is this resolution of the 2-1/2 per cent of ret 
profits. Did you ever have a conversation with him 
before that resolution was presented to the board? 

THE WITNESS: Absolutely. 

Q Tell us the conversation. 

THE CCURT: Approximately when did you have the 
conversation with him? 

THE WITNESS: It might have been a month, might 
have been two months prior to the board meeting. 

THE COURT: What was the conversation, what 
he said to you and what you said te him? 

THE WITNESS: In essense I believe what was said 
was that he wanted some form of being able to make more 
money if the Tape company did well. And I found nothing 
wrong with that. 

We discussed it from percentages. I think 
I said in the next board meeting we would bring it up for 
discussion and if there was no Probl: m with it it would 


get passed. 


THE COURT: Was that the entire discussion? 
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THE WITNESS: That's the substantive points, yes, 
sir. 
Q And during the plaintiff's employment did he ever 


make a request or demand upon you for the 2-1/2 per cent 
increment during this employment period? 
A XY don't believe there was anything due him, 
so he didn't make any requests. 
MR. WOLOSKY: I move to strike the volunteered 
portion of that answer. 
THE CUURT: Yes. Just take the answer he did not 
make any requests. Strike out the balance. 
@) Now, did there come a time in August, August 22, 
1974, that a board meeting was held of the defendant? 
A I am sorry, could I have that date again, please? 
Q Did there come a time on August 22, 1974 that 


a boara meeting was held at which you were present? 


A Yes. 
Q And various matters were taken up at that time? 
A Yes. 
Q And did that also include something in respect 


to the 2-1/2 per cent that we referred to? 


A Yes, sir. 
Q And certain minutes were taken at that time? 
A Yes. 


SOUTHERN DISTRICT COURT REPORTERS, U.S, COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


339a 


S Pa 
rdbr 122 G.Sprayregen-direct 

0 And is it the regular course of this business to 
have minutes taken of corporate board meetings? 

A Yes. 

(@) You saw the minutes of August 22, 1974? 

A Yes. 

Q On page 3 I refer you specifically to the certain 
exclusions regarding the computation. Was that dis- 
cussed? 

A Yes, it was. 

Q And is that correctly reflected in the minutes of 
that meeting now before you? 

A Yes. 

Q And was one of those exclusions the net i -<ome 
of the Steadley Company? 

A Yes, it was. 

@) And did it also include an exclusion as to 
extraordinary items? 

A Yes, it did. 

Q It also has certain inclusions of t.hings; is that 
correct? 

A Basically the tape companies, yes, sir. 


Q That would be all the tape companies of the 
defendant, not including the bedspring company which is 


Steadley? 
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2 A That is correct. 
| 
3 Q That would include the subsidiaries, Dominion- | 
4 Canada, Tuck Limited of England, Technical Tape and Tuck ! 
5 } Industries here in the U.S.; is that correct? Those 
6 four? | 
7 ! A That would be correct. | 
8 | 9) And to your knowledge are qeneral accountina 
ae 9 | records kept in connection with these companies concernina 
. 10 || the finance and the income? | 
11 | A Yes. 
12 | Q And you know Mr. Roger Lawrence? 
13 A Yes, I do. 
14 | Q And what is his position with him? 
15 A He is the president of Steadley. 
16 Q And in addition to his salary is there any 
17 | contract arrangement between him and the defendant other 
18 | than his salary? 
19 MR. WOLOSKY: Your Honor, I object to the witness’ 
20 testifying as to what the arrangement was if there is a 
21 written contract. 
22 THE COURT: Is there a written contract? 
; 23 | THE WITNESS: Yes. 
2A Q Do you have knowledge of that contract? 
2A A Yes. 
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THE COURT: Any difficulty producing the con- 
tract? 
THE WITNESS: We can get it. 
MR.TANISH: I don't have it available now, your 
Honor. I want to get to one point. I don't think there is 
any dispute on it. 
MR. WOLOSKY: How can we know there is a dispute 
unless we see the contract? 
THE COURT: You say there is no problem producing 
Produce it in the afternoon session, that is all. 
Q Is there one available, to your knowledge, at 
your office? 
A I am sure there will be. 
Q Now, aside from the April 5, 1971 agreement, which 
I believe is Plaintiff's Exhibit 1 in evidence in this 
case, the written employment agreement with the plaintiff 
which you are familiar with, did you or anyone else on 
behalf of the company enter into anv other written agreement 
or modifications with the plaintiff subsequent to that? 
In other words, was his salary increased from 35 to $50,000 
and did you and the plaintiff get together and sign another 
agreement with respect to the $50,000? 
MR. WOLOSKY: I am going to object on the grounds 
that the exhibits produced here during the course of this 
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2 trial show that there are documents that were siqned by the 
3 || defendant to acknowledge that salary increase. I would ask | 
4 that it be limite< to the plaintiff. | 
5 THE COURT: Objection overruled. He is simply 
6 | asking whether or not a formal written document was siqned 
7 with respect to the salary increase, with respect to the 
8 ! option, with respect to the bonus, with respect to the | 
3 election of the plaintiff as president of the corporation 
0 || and election as a member of the board. 
11 | Why are you askino these questions? There is 
12 | no dispute about that. The plaintiff himself testified 
13 there were no documents signed. 
14 || MR. PANISH: May I have one moment, your Honor. 
15 | please? 
16 THE COURT: Yes. 
17 (Pause.) 
18 fe) To your knowledge did the plaintiff receive reimburge- 
19 ment for certain automobile expenses, including gasoline and 
20 tune-ups and other maintenance? ¢ 

{ 
21 | A Yes. 
a MR. WOLOSKY: I object to this and move to 
23 strike. It is totally irrelevant. 
2A THE COURT: I will let him ask the questions. 
25 Q Did the plaintiff after April of 1973 purchase 
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any tmarerials from the defendant as a customer? 
A Yes. 
Q That is when he went into business for himself 
which he stated to be Encore Tape & Label? 
A That is right. 
MR. WOLOSKY: I object, your Honor. 
THE COURT: Overruled. 
Q And was certain credit extended to him? 
A That is correct. 
Q And is there still an open account with him which 
is unpaid, to your knowledge? 
A What do you mean by open account? 
Q Well, is there still an indebtedness from the 
Plaintiff to the defendant? 
A Yes. 
MR.WOLOSKY: Your Honor, none of this is 
pleaded and I am going to object to it. 
THE COURT: So what difference does it make? 
I_ere 15 no claim with respectto it. 
Put the next question +o the witness. 
MR. PANISH: What I want to state is this: The 
conti ac*. will be on its way down. I would like to reserve 
‘0 ask him a few questions about that when it comes in this 


afternoon. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, HEW YORK. N.Y. CO ?-4580 


34hka 


326 
% | 
’ 1 | rdbr 127 G.Sprayregen-direct 
2 THE COURT: Complete your examination as to all 
3 other matters except the contract. Do that now. 
4 Have you completed except for the contract? 
| 
5 ! MR. PANISH: Beg your pardon,sir? | 
6 THE COURT: Have you completed your direction of 
7 | 
i} | 
7 | this witness except for the contract which you say is on its 
| 
wre 8 || way down? 
a 9 | ° . | 
. MR.PANISH: I will know in one moment, if your 
10 | Honor please. 
11 (Pause.) 
| 
12 | MR. WOLOSKY: After he completes may I have a 
13 few minutes to look at my notes? | 
| 
my THE COURT: Yes. 
15 | (Pause.) 
via 16 MR. PANISH: I have no further questions then, 
17 vour Honor. 
; 
18 | THE COURT: Off the record. 
19 (Luncheon recess.) 
| 
20 
21 
22 
23 
%A 
& 
25 
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2 AFTERNOON SESSION | 

3 4:00 p.m. 

or 4 

5 || MR. PANTSH: Your Honor, T have a witness under 

6 | subpoena. I won't be more than a few minutes with him. 

7 | May i take him now, please? 

8 THE COURT: Yes. 

9 | MR. PANISH: Mr. Weitz, please. 

10 | HOWART WET 2, called as a witness on behalf 

11 of the defendants, after being duly sworn, testified | 

12 | as follows: | 

13 | DIRECT EXAMINATION | 

14 || BY MR. PANISH: | 

15 | Q Mr. Weitz, state your occupation or profession? 
: | 

16 | A I am an attorney. ; 

17 Q How long have you been an attorney? 

18 | A Since 1960. | 

19 Q Are you admitted to the Bar of the State of | 

20 New York? | 

21 A Yes, I am. 

ee 9) Did you receive a subpoena to appear in court in | 

‘ 2% || this trial? | \ 
2A A Yes, I dia. 
| 
25 | Q You received that subpoena from the defendants? 


' | SOUTHERN DISTHICT COURT REPORTERS, U.S. COURTHOUSE 


| FOLEY SQUARE, NEW YORK, N.Y. CO 7.4880 ! 


ee es: : a 


| 
: WR 
1 || rabr 129 Weite-direct vad | 
2 | A That is correct. 
3 | 0] And you are here pursuant to that Subpoena, sir? | 
4 A Yes. 
5 | 0] Now, were you ever emploved by the defendants? 
6 i A I was employed by Technical Tape, Inc. 
7 Q And in what capacity were you employed? 
8 | A Vice president and secretary and corporation 
9° counsel. | 
10 || Q Were you made a director of that company? 
ll | A I am sorry? 
12 Q Were you made a memberof the Board of Directors | 
13 | of that company? | 
14 A Yes, I was. 
15 | Q And as part of your duties did you take minutes | 
16 | of board meetinas? | 
17 | A Yes, I did. 
18 Q Were you present at a board meeting of April 6, | 
19 | 19°73? | 
20 | A Yes, I was. 
H | 
21 Q And where did that meeting take place? | 
22 | A Took place in New York City, the Pan American | 
23 | Building, 200 Park Avenue. | 
24 | @) And were you é ing aS secretary there and did you 
25 | take the minutesof that board meeting? 
| | 
| 
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A Yes, I did. 
Q I am going to show you what is now Nefendants' 


Exhibit S in evidence and ask you to look throuch that, 


please. 
A (Reading). 
0 Does that document represent a transcription of 


the minutes that you took at that time? 


A Yes. 

Q And did you fix your signature at the end of it? 

A Yes. | 
Q Now, was another board mecting held of this defend-| 


ant on April 24, 1973? 
A I can't recall offhand. 
Q I show you what is now Defendants’ Exhibit T in 
evidence. Please look at that and see if it refreshes your 
recollection. 
A Yes, this indicates thata meeting was held on | 


April 24th, 1973. 


Q And did you also take the minutes of that meeting? | 
A Yes, I did. | 
Q Did you affix your signature at the end? 

A Yes. 

Q Were those minutes accurately transcribed? 

A Yes. 
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2 MR.PANISH: tT have no further questions. | 
3 | CROSS EXAMINATION 
oo 
ie 4 | BY MR. WOLOSKY: 
5 | 10) Mr. Weitz, I show you Defendants' Exhibit S and 
6 I ask you if I am correct that there was no resolution with 
7 | respect to Mr. Gavin or passedwhile Mr. Gavin was at the | 
8 board meeting? 
9 | A As indicated in these minutes, he was not at the 
10 | meeting at the time it was reconvened at 3 p.m. in the 
ll | afternoon. 
12 ! Q In any event, he was not there when the resolution 
13 was passed with respect to him? 
14 || A I think I have just answered that question unless 
15 | I misunderstood it. 
16 | Q Is your answer yes? | 
17 } A He was not at the reconvened meeting that day. | 
18 | MR. WOLOSKY: I have no further questions. | 
19 THE COURT: I would like to see those, please. | 
20 MR WOLOSKY: Yes, your Honor (handing). | 
21 || THE COURT: This meeting started at 8:30. 
22 Is there anything in the minutes to show that a recess was | 
‘ 23 taken? 
2” |i TNE WITNESS: I believe so, your Honor. I'd have 
25 to see the minutes. 
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2 | THE COURT: Here (handing). 
3 | THE WITNESS: (Reading). 
, | 
~ 4 | At page 2, your Honor, it states that"Messrs. 
5 | Bernard, Herman Sprayregqen and Weitz thereupon left the mect- | 
6 ! ing and the mecting was accordingly recessed until later 
7 | in the day." | 
8 | THE COURT: Read that aqain. | 
9 | THE WITNESS: "Messrs. Bernard, Herman Sprayreqen | 
10 | and Weitz thereupon left the meeting and the meeting 
ll was accordingly recessed until later in the day." 
12 | THE COURT: Was Mr. Gavin present then? 
13 | THE WITNESS: At that particular time, at the 
14 | time it was first recessed, yes. 
15 | THE COURT: Hadn't he gone out of the room with 
16 | Mr. Sprayregen? : 
17 THE WITNESS: I think that this sentence that I just| 
18 read describes whe -- my reaction is that he and 
19 | Mr. Sprayregen, Gerald Sprayregen, and Mr. Gavin were left 
20 | sitting at the table in a conference room where the meeting sik 
21 | being held when the three of us walked out of the meeting. 
22 it being stated that the meetirg was being r-cessed until | 
: 23 || later in the afternoon. 
24 THE COURT: At a fixed time? 
25 | THE WITNESS: No. 
| | 
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2 | THE COURT: No time was fixed? 
3 | THE WITNESS: Not to my recollection, your 
4 | Honor. 
5 | MR. WOLOSKY: Would you bear with me for one more 
6 | question? 
7 | 9 Mr. Weitz, when Cid you prenare those minutes, if 
® you recall? 
9 | A I can't be sure. My recollection is, though, it would 
| 
10 have been -- I am sorry, I would correct that. It would 
11 | have been either that day or the follewing business day. 
12 | Q Do you have any recollection of preparing them that | 
13 day? | 
4 | A No. 
15 Q Do you have any recollection of preparing them the 
16 following business day? 
7 | A I have a recollection that I prepared these minutes | 
18 1 I dictated these minutes to my secretary very shortly after 
19 || the meeting. It was either the same day or the following 
i 
20 business day. That is my recollection. 
| 
21 MR. WOLOSKY: Thank you. I have no further | 
= | questions. | 
e 23 MR, PANISH: No further questions, .your Honor. | 
2A | (Witness excused.) 
25 MR. PANISH: I recall Mr. Gerald Sprayregen. 
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e 3 
h GERALD SPRAYRE GEN, resumed. 
3 | 
MR. PANISH: Aside from the contract with Mr. 
. | Roger Lawrence there was one conversation I omitted to ask | y 
5 || ee , 
| thiswitness. It will take me one or two questions, if 
6 ] 
|} I may. 
7 II 
THE COURT: All right. 
8 || 
|| DIRECT FXAMINATION (Continued) 
9 1| 
| BY MR. PANISH' 
10 | : : ; 
Q Did Mr. Gavin go to your home in New Rochelle in 
| 
ll || 
| January of 1974? 
12 | 
A Yes. 
13 
(a) Was that pursuant to a telenhone conversation that you 
14 | | 
had with him first? 
15 
A Yes. 
16 P ; 
Q Now, at the time he went to your home did you have 
17 , : eee 
a conversation with the plaintiff? 
; 
? A Yes. 
9 9) Tell us the substance of the conversation, what you | 
” said to him and what he said to you. 
a i MR. WOLOSKY: I object, your Ilonor, it is 
22 «II | 
| after, considerably after the events in controversy. 
23 || | 
| THE COURT: I will take it subject to a motion 
a || ; 
| to strike. 
- | A John had called and told me he wanted to see me 
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to 


concerning a matter pertaining to Technical Tape. 


3 I was homewith beck injury. I had been home for about 

4 three or four wc ¢3. He came in and we discussed different. 

5 things. Ile told me he represented a qroun that was inter- 

6 ested in buying control of our tape division and we discussed | 

q that for a while. Ile also -- we talked about ol]d times and 

° he told me what a terrible mistake he had made by leaving 

8 Technical Tape and that he regretted what he had done. 

10 We some some more about the possibilities of selling the 

il tape division. 

12 He said he was going to get back to me, and that 

13 was it. It was a rather quick meeting. 

4 MR. WOLOSKY: I move to strike. 

15 THE COURT: What difference does it make? 

16 It isn't relevant really to the issues in the case. 

7 MR. WOLOSKY: That's why I move to strike. 

18 MR. PANISH: Your Honor, I am through. I just 

19 want to reserve my right as to the Roger Lawrence con- | 

2 | tract. I called and it should be down here. Othe-wise 

21 counsel may inquire. 

22 || CROSS EXAMINATION | 
. 3 | BY MR. WOLOSKY: 

” | Q Mr. Sprayregen, on your direct testimony I believe 

25 you testified that you had a conversation with Mr. Gavin 
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<i 
about Mr. Moran in January 1974 or early 1973. 
3 | 
i A I said we had a conversation some time prior to 
4 . : : ; 
our discussion in April. I wasn't exactly sure. I didn't 
5 
think it was in December. I thought it was later than | 
6 
December of '72. I had guessed perhaps it miqht have 
| 
7 
been, you know, around that point. 
8 |i 
Q And did you testify that vou toid Mr. Moran -- 
9 
Mr. Gavin that he couldn't fire Mr. Moran? 
10 . . 
A At one point in our conversation prior to our 
ll 
Apris meeting I had informed Mr. Gavin that he did not have 
12 | 
the right to fire Mr. Moran, and that prior to firing I had 
13 P 
togive my permission. 
14 
Q And at that time had Mr. Gavin asked that Mr. 
15 P 
Moran be fired? 
16 | 
A He let me -- 
| 
0 Yes or no. 
13 } Vauk 
A I am not sure if he had specifically asked, please 
19 ‘ , 
allow me to fire Moran. He made it known to me that if 
20 | : , 
| he had his druthers he would fire Moran. 
21 | ae ‘ , : 
Q Do you recall giving testimony before trial in 
22 / . 
this case? 
23 | , ; : 
\ A I did so twice, I believe. 
\| 
| Q Do you recall giving test.mony on March 13, 1974? 
1} 
25 || 
i A Not specifically but I don't deny that I did. 
i 
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9 ] 
- 0 Let me Fead vou from page 45, line 2: 
3 *O Did there come a time wher Mr. Gavin expressed to 
4 you dissatisfaction with Mr. Moran? | 
5 "A Dissatisfaction? 
» 
"Hh Dissatisfaction. 
; "A Yes. 
8 . 
@) Can you recall when that was? 
9 " 2 : | 
A I would say, if I had to put a time frame, some 
10 : . " 
time in early 1973. 
il Going over to pace 46, line 5: 
| 
2 sh Did either Mr. Gavin or yourself suqgest anv future} 
13 es o pase 
course of action? 
14 . - Sa > 
A No, not in the beginniny. 
15 "O Did Mr. Gavin say that he wished to fire “Moran? 
16 | 
A At what point? 
7 “oO At this first conversation that vou are referring | 
1g to. 
19 “A No." 
20 Do you recall giving those answers? 
21 | A The answers are correct. | 
22 .@) Did you believe those answers to be true when you 
3 || gave them? 
a» | 
! A Absolutely. 
! 
2 9 Did you believe your testimony to be true this 
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2 morning when you gave that? 
| 

3 | A My testimony does not conflict with that. Yes. | 
a. ie) Can you please answer the question yes or no. | 
5 | A Yes. | 
6 2) Mr. Sprayreqen, did vou say on vour direct testi- | 
7 mony that Tir. Gavin issued an ultimatum to vou? 

S A Absolutely. 

9 @) And was that ultimatum issued on Avril 3, Tuesdav, 
10 1973? 

2 | A It either was issued on a Monday or a Tuesday. 

12 O Could you tell me what that ultimatum was? 

13 A If I do not permit him to fire Moran tomorrow, he will 
14 resign today. 

15 Q Well, let me read you from the minutes of the 

16 April Gth board meeting. This is Defendants' Exhibit PF. 

” "The chairman stated that the purrose of the 

18 meeting was to consider and act upon an ultimatum issued by 

19 | Mr. Gavin to the chairman on Tuesday, April 3, 1973, at 
20 | Mr. Gavin's office in New Rochelle, New York, to the effect | 
21 that unless the employment of Mr. Dona Moran, vice president 
~ | of marketing of the company, wasterminated by April 6, 1973,/ 
23 | Mr. Gavin would immediately resign as a director and as 

2A | president of the company and its subsidiaries." 

25 Mr. Sprayregen, does that accurately reflect the 

| 
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D 2 ultimatum that was given? 
3 A Absolutely 
~ 4 Q And you believe your testimony on what you gave as 
5 to the ultimatum, did you believe that was truc? 
6 A I didn't test. fy on the ultimatum this morning. 
a 7 Q Excuse me? 


May I have that read back? 


(Answer read.) 


10 A The ultimatum that you were ta'king about was 

11 correct and it still is correct. 

1 MR. WOLOSKY: I would move to strike the volunteercd 
13 portions of the answer. 

\4 THE COURT: Motion is granted as to the latter 

15 portion. 

16 Q Now, I believe you stated this morning on your 

17 | direct testimony that your father, Mr. Herman Sprayregen, 

lt at the April 6th board meeting asked Mr. Gavin a question. 

19 | Did you state that? | 
20 | A I believe I did, yes. , | 
21 ! Q Could you tell me again what was the question that | 
22 Mr. Sprayregen, the senior, asked Mr. Gavin at that sieneneet | 
23 ! A I can tell you the form of the question. The 

2A specific words that he used I cannot tell you. 

25 Q Could you tell me that? 
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2 } A In essence he asked Mr. Gavin if it was true that 
3 || he had issued an ultimatum to me and that he had stated that 
4 unless Moran was fired !mmediately he wou'd resign. 
5 Q That was the question as you recall it now? 
6 A In one form or another, yes, that is exactly what 
y the question was. 
, Q nank you. 
: Now, I show you Defendants' Exhibit S for identifi- 
10 cation, which is the minutes of the April 6th board meeting 
i -- it is in evidence. I ask you wh ther there is any -~- 
2 was there any resolution passed with respect to Mr. Gavin 
3 during the period of time that he was at the meeting? 
” A No. 
6 | Q The only resolu: om that was passed was after he 
6 | est? 
7 A No, there was a resolution prior to when he left 
18 but not pertaining to him. 
| Q I ask you to read starting at the bottom of the 
20 first page and I ask you to read that paragraph. 
21 1 (RecJing.) 
a Q Now, does that accurately reflect the course 
3 | of events and what happened while Mr. Gavin was at the 
aA | meeting? 
% \ A The only perhaps slight correction I would mention 
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is that Mr. Gavin denied Mr. Herman Sprayregen's question a 
few times before admitting it. Other than that I think 
it is accurate. 
Q Now, is there anything in that paragraph that 
states that Mr. Gavin said while he was at the meeting 
"I resign effective now"? 
A No, it doesn't say that here. 
Q Thank you. 
Mr. Sprayregen, I take it that you got no written 
resignation from Mr. Gavin? 
A No, I did not. 
Q Now, was the April 6th meeting reconvened after 
Mr. Gavin left? 
A Yes. 
Q And is it your claim that Mr. Gavin was informed 
of the reconvening of that meeting? 
A Absolutely. 
Q Well, are you aware that your father testified 
this morning that Mr. Gavin was not informed? 
MR. PANISH: I object to that, your Honor. 
I don't recall any such testimony. 
THE COURT: Objection sustained. 
MR. PANISH: I don't think the record re- 


flects that. 
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2 | THE COURT: The record will speak for itself. 
3 | A How my father can state what the conversations | 
4 ! I had with Gavin among others is beyond me. If he states 
5 | so that's to the best of his information. 
6 MR. WOLFOSKY: I move to strike the volunteered 
7 statement of the witness. 
8 THE COURT: Stricken. I sustain the objection 
9 to the question. 
10 Q Mr. Sprayregen, this morning on direct testimony 
11 didn't you testify that you had certain conversations with 
12 Mr. Gavin on Saturday and Sunday, April 7th and 8th? 
13 | A Yes, I did. 
14 | Q Isn't it a fact that on March 13th, 1974, when | 
15 || you gave a deposition in this you couldn't recall those | 
16 ! conversations? 
17 A No, that is not a fact. I couldn't recall 
18 the Saturday conversation. I recalled the Sunday conver- 
19 | sation. | 
20 Q Let me read it, page 109, line 8: | 
21 | “On April 8th, did you call Mr. Gavin? | 
= "A Not that I know of. 
23 | "Q At any time after Friday, April 6, 1972, did you 
2A | call Mr. Gavin? | 
25 ! "A I am sure I have but I don't remember." 
} | 
. | 
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Did you believe that testimony to be true when you 

gave it? 

A Absolutely. 

Q Did you believe your testimony to be true this 
morning when you gave that? 

A Absolutely. 

Q Did you make any notes or memoranda of the 
conversations on the Saturday or Sunday? 

A tT aka not. 

Q Between the time that you gave the deposition and 
this morning when you gave your direct testimony you had 
no documents with which to refresh your recollection; 
is that true? 

A That is correct. 

Q I believe you testified this morning that on 
April 9, 1973 you cleaned out Mr. Gavin's desk in his 


New Rochelle office? 


A That is correct. 

Q Your office was in New York at the time, wasn't 
it? 

A That is correct. 


Q And isn't it a fact that you went to the 
New Rochelle office for the express purpose of cleaning 


out Mr. Gavin's desk? 
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2 | A Absolutely. 

3 | Q Mr. Sprayregen, isn't it a fact that Mr. Moran | 

4 | did not get along with the other executive officers of 

5 } Technical Tape? 

é | A Pleasebe specific. There are a lot of other 

q officers. He didn't get along with a lot of them. 

: He got along with some of them. 

’ Q Who is Mr. Sauler? 

10 A He is the president of the company. 

| Q And in 1973 what was his position? was it 

12 vice president of manufacturing? 

as A Yes. 

4 Q Isn't it a fact that Mr. Sauler and Mr. Moran 

15 hated each other? 

%s A I thank that is a fair observation. 

" Q Isn't it a fact that in 1974 you made Mr. 

18 Sauler president? 

wo MR. PANISH: Object to that. | 

2 THE COURT: Sustained. | 

21 | Q Isn't it a'fact in 1974 Mr. Sauler became | 
] | 

2 | president of Technical Tape? | 

‘ 23 MR.PANISH: Objection, your Honor. | 
2A | THE COURT: What is the relevancy of it? 
m 


I will let him answer but it really isn't relevant. 
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2 | MR.WOLOSKY: I have one more question along this 

3 | line if you will bear with me. 

4 |i A Yes, the board, not myself, named him president. 

5 Q Isn't it a fact that at or about the time that | 

6 you made -- that Mr. Sauler was made president, Mr. Moran 

7 was fired? 

8 A No. 

9 Q Isn't it a fact at or about the time Mr. Saulcr 
10 became president, Moran left the company? 
ll | A No. 
12 | Q I take it Mr. Moran is no longer with the company? | 
13 A No longer with the company. 
14 Q Mr. Sprayregen, did you testify this morning that 
15 no one who resigned had gotten any severance pay from 
16 | Technical Tape? 
17 || MR. PANISH: Objection, your Honor. What other | 
18 || people did or didn't do is immaterial to the issues in 
19 this case. 
20 | THE COURT: I think you asked questions on it, | 
21 | didn't you? | 
22 | MR. PANISH: I don't recall getting into any of | 

i] 
23 || that. 
2A | THE COUKT: My recollection is you did. I will 
25 allow it. 
| 
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2 | Q Was that your testimony this morning, Mr. Spray- 4 
3 ! regen? | 
4 A That no one who resigned received any -- no, that 
5 | was not my testimony. 
6 | Q Well, didn't you testify this morning that when 


~ 


asked by Mr. Gavin about severance pay, you told him he couldn't 


8 get any severance pay because no one who resigned got 

9 | severance pay? 

10 A What I did say, I believe, is that the other 

11 officers of the company who had left had left at the 

12 | company's request and there was a difference between any 

13 termination pay if a man would quit or if he would be fired 

14 by the company. That is what I believe I did say. 

6 | Q Did you tell him that because he had resigned he 

16 | couldn't receive any severance pay? 

W A I said because he had resigned he wasn't entitled 

18 to any severance pay. | 

19 | Q Didn't you say that no one who resigned had ever | 

20 | gotten any severance pay? 

21 | A I don't believe I made that statement. 

ve Q Isn't it a fact that Mr. Edward Chappell was | 

2 president of the company before Gavin? | 

“4 | A Absolutely. | 

25 Q And isn't it a fact Mr. Chappell resigned his | 
| 

} 
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2 position? 
3 A {ncorrect. He resigned at the request of the 
4 board. There is a diife2rence. | 
5 Q Isn't it a fact he resigned? 
6 A There is a difference. He didn't leave the company 
7 for a *.¢' position. 
8 Q ease answer my questions. Isn't it a fact 


that Mr. Edward Chappell resigned his position as 
10 president of the company, yes or no? 
11 MR. PANISH: I object to the whole line. 


I don't see how it is german here. 


13 THE COURT: The witness related a conversation 

14 which he stated he had with the plaintiff. I will allow 
or &. 

16 A Mr. Chappell was asked to leave. I don't know 

v7 what you want to call when a president is asked to leave 

18 | and he resigns; all right? 

19 ] Q Mr. Sprayregen , would you please answer ° 

20 question, yes or no, did Mr. Edward Chappell resign as 

21 | president -- 

~ | A At the request of the board. , 
23 | Q -- as president of Tuck Industries and Technical 

24 Tape? | 
25 | A He resigned at the request of the board. | 
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2 Q Is this his resignation (handing) ? 
3 A (Reading) Yes. I drew it up for him. 
4 MR. WOLOSKY: I would offer this as the next 
5 || plaintiff's exhibit in evidence. 
6 MR. PANISH: May I see it, please? 


~ 


MR. WOLOSKY: You have seen it for two days. 


8 (Pause. ) 
9 MR. PANISH: I object on the ground it has no 
10 materiality to the issues here. It doesn't prove or dis- 
ll | prove any*hing. 
12 | THE COURT: If it doesn't it wouldn't be considered. 
13 It may be marked in evidence, received in evidence. 
XX 14 (Plaintiff's Exhibit 11 was received in 
15 evidence.) 
16 || Q Mr. Sprayregen, isn't it a fact that Mr. Chappell 
17 | got $35,000 severance pay? 
18 | MR. PANISH: I object to that, your Honor. 
19 I think that is highly prejudicial. 
20 | THE COURT: What is prejudicial about it? The 
21 witness testified as to a sonversation he had with the 
“ | defendant with respect -- with the plaintiff with respect 
23 | to the plaintiffs under which severance pay is granted. | 
24 | I don't think it is really relevant. Of course, it all | 
25 | 


depends on the contract this plaintiff had with the de- 
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2 fendant. But we have so much irrelevant material, a 


3 little more isn't going to hurt now. 

4 MR. WOLOSKY: I appreciate your bearing with 

’ me, your Honor. 

6 A I have no idea what Mr. Chappell received. 

Q Is this an agreement with respec:t to Mr. Chappell's 


termination (handing) ? 


A (Reading) He apparently had a contract. 
10 Q Is this an agreement with respect to Mr. Chappell's 
ll termination? 
12 A It apparently is so, yes, sir. 
13 MR. WOLOSKY: I would offer this as the next 


defendants' exhibit. 
15 MR. PANISH: I object on the ground it has no 
16 materiality to the issues in this case. There might have 


17 been er.tirely different circumstances in respect to the 


18 contract, possibly in respect to a compromise. I don't see 
19 how it would be relevant in this case and I therefore eink 
20 | to it. I think it shouldn't be received in evidence for | 
21 | any purpose. 
22 | THE COURT: Objection overruled. | 
xx 23 | (Plaintiff's Exhibit 12 was received in 
24 | evidence.) 
! 
25 | Q Mr. Sprayregen, didn't Mr. Chappell have a writter 
| 
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employment contract with Technical Tape? 
A I believe he did. 
Q Isn't it a fact that when he resigned you asked 
him for a written resignation? 
A I asked for his resignation. I agreed to do 
certain things if he wouid resign, that is correct. 
Q Didn't you ask for a written resignation? 
A When we gave a man a substantial amount of money 
and he had a contract and we asked him to resign, that is cor~ 


rect. 


Q Couldyou please answer my question yes or no, 


Mr. Sprayregen. 


A I am sorry. You are right. 
Q Did you ask him for a written resignation? 
A It was sort of like a package deal. He gave us 


something, we gave him something, yes, I did ask him for a 
written resignation. 
Q Thank you. 
I show you Defendants' Exhibit N in evidence, the 
minutes of a board of directors meeting held on August 22, 
1974, I ask you whether those minutes are signed. 
A This copy doesn't appear to be. 


Q Mr. Sprayregen, do you know who prepared those 


minutes? 
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A Mr. Fox. 


Could you be sure without his signature? 


A Yes. 

Q Do you know when he prepared them? 

A Some time after August 22nd or perhaps August 
22nd, 1974. 

Q But you don't know when he prepared them, do you? 

A Specifically, no. 

Q Now, page 3 of those minutes reflect a resolution 


with respect to a 2 per cent increment incentive plan that 
Mr. Gavin had while he was with the company. 
THE COURT: Isn't it a 2-1/2 per cent? 


MR. WOLOSKY:Yes, your Honor. 


Q Is that correct? 
A That is correct. 
Q And isn't it a fact that the 2-1/2 per cent plan was 


voted to Mr. Gavin by the board of directors on April 25th, 
1972? 

A That is correct. 

Q And isn't it a fact that between April 25, 1972 
and August 22, 1974, that the board made no exclusions with 
respect to that plan? 


A No. 


Q That is not true? 
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2 A That is nottrue. 
2) A Do yor have minutes of any other meeting prior 
4 to August 22, 1974 that reflect exclusions? 
5 | A No, I do not. 
6 | Q Do you know if your counsel has them? 
7 A No, I don't think he does. 
8 Q Well, do you have any document here today that 
9 reflects exclusions prior to August 22, 1974? 
10 A There are no documents. Only verbal conver- 
11 sations. 
12 Q These verbal conversations take place at board of 
13 directors meetings? 
14 A Just in the first one. 
15 Q Which one was that, April 25th? 
6 | A I believe that is correct. 
7 | Q Did you have one or more than one conversation 
18 | with respect to exclusions? 
19 jj A Now, I am a little confused with the question. | 
20 Board of directors or me myself withcther members of 
21 the board or with Mr. Gavin? 
= | Q Mr. Sprayregen, you testified that there were 
23 | oral discussions regarding exclusions. 
2A | A I didn't necessarily say at board meetings. | 
| | 
25 | Q Well, were they at board meetings? 
} | 
| 
| 
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A I am not sure if they were. 
Q Was there one or more than one? 
A It was pretty well stated and pretty well -- 
Q Mr. Sprayregen, will you please answer my questions. 
MR. PANISH: Ne is answering the questions and 


counsel doesn't give him an opportunity to finish it. 
THE COURT: Put your question again, please. 

Q Mr. Sprayregen, was there one conversation or more 
than one conversation regarding exclusions? 

A There was a conversation prior to the board meeting 
that I had with Mr. Gavin; there was a conversation at the 
board meeting that date. I don't think, very frankly, 
there were any other conversations that I am aware of be- 
cause it was pretty well stated. There were a few things up 
in the air but it was stated what the exclusions were. 

Mr. Gavin knew them and the rest of the board to my naeudceel 
knew them. I certainly knew them because it was my plan. 

Q And were those conversations the ones that you 
testified to this morning? 

A I am not sure exactly what I did testify to this 
morning regarding that. | 

Q Well, after that meeting, am I correct, until 
August 22, 1974, you had no conversations or discussions 


regarding exclusions? 
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A I didn't say that. 
THF COURT: After what meeting are you referring? 
MR. WOLOSKY: After the meeting on April 25, 1972. 
A I don't say that. I am saying what I do not have 
is a specific recollection of any conversation. 
Q You don't recall any between those two dates? 
A There probably was something that came up around 
the tine of Mr. Gavin's resignation. 
Q As you sit here now do you recall any conversa- 


tions after the April 25th board meeting to and including the 
August 22, 1974 meeting? 

A Vaguely, yes, I do. 

Q And didyou testify about that this morning when 
your counsel asked you about discussions regarding ex- 
clusions? 

A I am not sure what I did testify to this morning. 

MR. PANISH: I didn't ask him the question in 
that form this morning the way counsel put it now. 
I think it is an unfair question. I object to it, your 
Honor. 

THE COURT: Overruled. 

Q Did you tell us about that conversation this 
morning in response to your counsel's inquiry? 


A I told my counsel everything I was aware of, 
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as I am telling you everything that I am aware of. 


3 | Q Since this morning did you become aware of 
ae any other conversations? 
5 A I would particularly appreciate it if you didn't 


scream at me in the manner you are doing. 


peci.fEically referring to what, the exclusions? 


Q Right, sir. 
9 A As I stated a few moments ago I have a faint 
ry 10 || recollection of about the time of Mr. Gavin's resignation 
ll | this question coming up. I can't state the date, the time, 
12 | the place but I have a faint recollecticn that this was 
13 i brought up. I myself thought it was resolved. 
14 I think one of the board members said it 
15 | seems to be a slightly open point. But I can't tell you | 
. 16 chapter and verse untortunately. 
Ww | MR. WOLOSKY: I move to strike the volunteered | 
lf | pertion of that answer. 
19 THE COURT: I said a dozen times I am only con- | 
20 sidering relevant evidence. 
Py 21 Q Have you gotten that faint recollection since | 
. 22 | your testimony this morning? 
23 | A Fror your prodding, yes. 
z. 2A Q Now, Mr. Sprayregen, do you know when Mr. Gavin's 
5 | contract would have expired had he remained in the employ 
7" 
4 
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of the defendants? 


A I assume some time around April of '74, 


Q Wasn't the resolution at the August 22, 1974 board | 


meeting passed after his contract would have expired? 


MR. PANISH: I think that is obvious, your 


Honor, I don't know logically. I object to it, your Honor. 
THE COURT: Why are you objecting to it? 
MR. PANISH: <All right, withdraw the objection, 
your Honor. 

A Yes. 

Q Wasn't the resolution passed at this August 22, 
1974 board meeting after the commencement of this litigation? 

A Yes. 

Q And wasn't it prepared after you testified before 
trial on March 13, 1974 that you didn't recall any of the 
minutes referring to Mr. Gavin? 

A Excuse me, the question is vaque. Please re- 
ask it and I will try to give you an answer. 

Q Mr. Sprayregen, wasn't this resolution passed 
after the first time you gave testimony in this case? 

A When did I give testimony the first time? 


Q March 13, 1974. 


Obviously, yes. 


Wasn't that resolution prepared for this lit: sation 
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2 | for the purpc3e of reducing the plaintiff's claim? | 
3 | A I don't believe so, no. | 
4 |i MR .WOLOSKY : I have no further questions. 
5 | MR. PANISH: Very brief, your Honor, please. | 
6 || THE COURT: Go ahead. | 
7 | REDIRECT EXAMINATION 
8 BY MR. PANISH: | 
9 | Q Do you recall when Mr. Don Moran left the detenaanth' 
10 | employ? 
11 A I do not. 
12 ] Q Do you recall whether it was the beginning of 
|| 1974 
14 A It was in probably the spring of '74. | 
15 | Q Now, in connection with Plaintiff‘s Exhibits | 
16 | 1l and 12, that is the Chappell resignation and the agree- | 
17 } ment of April 21, 1972, were the circumstances in respect | 
18 | to Mr. Chappell different than the circumstances in respect | 
19 || ‘to Mr. Gavin in this case? | 
| A Completely. 
rs MR. WOLOSKY: Object to the form of the | 
22 question. | 
3 THE COURT: I will allow it. 
%A | A Completely different. 
25 | MR. PANISH: I have no further questions, 
I 
i 
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your Honor. 

MR. WOLOSKY: I have none, your Honor. 

THE COURT: The witness is excused. 

(Witness excused.) 

THE COURT: Call the next witness, please. 

MR. PANISH: He is in the witness room, your 
Honor. Mr. Herbert Degnan, your Honor, please. 

MR. PANISH: I want to note, I don't believe the 
Lawrence contract is in court yet. I may have to recall 
him for-.2. few.minutes tonight or tomorrow morning, if I may. 
HERBERT DEGNAN , resumed. 
REDIRECT EXAMINATION (Continued) 
BY MR. PANISH; 

Q Mr. Degnan, from the time you had the recess in 
your testimony from this mroning until now, were certain 
books and papers and accountants' statements produced from 
the defendant? 

A Yes. 

Q And after having looked at those books and re- 
cords do you now have in your possession the entries con- 
cerning the book of the 1971 figures of the defendant 
companies together with its subsidiaries? 

A Yes. 


Q And will you briefly describe for us the type of 
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to 


entries kept in that book? We will take '71l first, if 


3 you please. 

4 | A Basically, a separate set of books is kept for 

5 each of 75 companies. In order to summarize the results to 

6 publish the numbers that appear in the annual shareholders’ 

7 report, the numbers each month and at the end of each year 

are carried over onto records carrying the numbers from the 

9 general ledger into a summary sheet and under the generally 

10 accepted accounting principles certain adjustments have to 

il be made for inter-company transactions. That consolidating 

12 income statement represents ‘he consolidated numbers that 

We appear in the annual report, and this consolidating income 

“ statement shows the breakdown of all item: of income and 

15 expenses between the various companies. 

16 In addition to that the same numbers are carried | 

u into another book of account which gives the details of the | 

18 companies in a bound book prepared in the ordinary course | 

19 of business, which again show separate profit and ivoss | 

| 

alll statements for each company supported by back-up pages showing 
| 

21 | the details of the items that appear on the summary P and L. | 

- | I have the book for December '72 and December '71 and 
| 

23 } I have the consolidating P and L statements used in prepar- | 
| ing the published annual reports for 1971 and 1972. 

25 ! Q Take the '71 book first. Do you have that, 
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please, the bound book? 
A Yes. 
Q This 1971 book, Mr. Degnan, is this kept in the 
regular course of the business of the defendants? 
A Yes. 
Q Is it the regular course of business to maintain 
this book? 
A Yes. 


MR. PANISH: I offer it in evidence, your Honor. 
MR.WOLOSKY : No objection. 
(Defendants' Exhibit V was received in 
evidence .) 
Q Now, from Defendants’ Exhibit V in evidence, the 
‘71 book, I believe you stated that a summary consolidating 


income tax statement is prepared for the various subsid- 


iaries? 
A Yes. 
Q And do you have that in your possession? 
A Yes, I have the only available copy which I 


prefer to use a photocopy, which is a copy of the origina). 
because this is the only record we now have available inthe 
company. 

Q Is that record kept in the regular course of 


business of the defendants? 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


378a 


SY) | 
I robr 161 Degqnan-redirect 
2 A Yes. it is. 
3 Q Is it inthe regular course of business to keep that 
4 record? 
5 A Yes. 
° MR. PANISH: I offer it in evidence. Then I will 
q ask the witness to explain it. 
. MR. WOLOSKY: NO objection. 
; (Defendants' Exhibit W was received in 
xX ad evidence.) 
| 
i | Q Now, Mr. Degnan, were certain adjustments made in 
a Defendants’ Exhibit W, which is the consolidating P and L 
13 statement of these companies? 
“ A In 1971 the independent public accounts made some 
° minor adjustments to the numbers. The numbers, after | 
16 reflecting the adjustments made by the independent public 
W accountants, are reflected in the consolidating P and L 
18 statement. Those adjustments are not reflected in the 
19 book. The book was prepared before the final accountants 
20 numbers were prepared. 
21 Q And does Defendants’ Exhibit W contain the 
2 | records in respect to the subsidiary companies? 
3 | A Yes. 
Q Now, in respect to that will you be good enough 
2 to look at Defendants’ W and give us an itemized breakdown 
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in respect to the companies that we askedyou about this 


morning. 
A Technical Tape, Inc. -- 
Q That is the net income now. 
A Which is identified in the record as TTI, showed 


a net operating loss of $140,000. 

Tuck Industries, Inc. identified in the record as 
Tuck, had an operating profit of $427,000. 

As a result of an inter-company loss in selling 
inventory from one company to another, between the two 
companies an adjustment is made in accordance with generally | 
accepted accounting principles, increasing that income by 
$45,000. So that the total combined income of Technical 
Tape, Inc. and Tuck Industries, Inc. then adds to $332,000. 

Dominion Tape of Canada, which is identified or 
characterized as Canada .on this record, earned as profit 
or operating income of $428,000. 

Technical Tape, Limited of England, identified on 
here as England, earned a profit of 68,000. 

A combined profit which does not show on that 
sheet but which I have added up, shows a total of 
$828,000. 

Now, in the adjustment column there is an 


$18,000 adjustment for inter-company profit and inventory 
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as a result of transactions between Tuck and the Canadian 
company, reducing the 828,000 to $810,000. 

So that the total ccunsolidated income of all 
of the companies essentially in the tape business, which 
excludes the Steadley Company, totalled $810,000. 

The operating income from Steadley, as shown on the 
record, is $399,000. The 810,000 added to 399 equals the 
published consolidated income of 1,209,000 which was 
certified and appears in the published annual report of 
Technical Tape, Inc. and subsidiaries. 

Now, is there a similar book kept for the year 1972 
at Defendnats' Exhibit V in evidence? 

A Yes, there is. This book is after giving adjust- 
ments made by * : certified public accountants in connection 
with their annual aduit. 

Q Is this book kept in the regular course of business 
of the defendants? | 

A Yes. 

Q And is it the regular course of their business 
to keep such records? 

A Yes. 

MR. PANISH: I offer it in evidence. 


MR. WOLOSKY: No objection. 


(Defendants' Exhibit X was received in 
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2 e, de’ se.) 
3 | Q Mr. Degnan, with respect to Defendants' Exhibit x, 
4 the 1972 book which we referred to, was there then also prepared 
5 a similar summary of consolidated income iiniaiiat as | 
6 there was for the year 1971? 
7 A Yes. 
8 Q And do you have such a statement? 
9 A I have a copy of the original statement. 
10 Q Is that statement kept in the regular course of 
11 business of the defendants? 
12 7 Yes, it is. 
a) Q Is it the regular course of their business to 
14 keep such a record? 
15 A Yes, it is. 
16 MR. PANISH: Offer that in evidence, your Honor, 
17 please. 
18 || MR. WOLOSKY: No objection, your Honor. 
xX 19 | (Defendants' Exhibit Y was received in 
0 || evidence.) 
91 || Q Now, Mr. Degnan, in reference to Defendants' 
22 | Exhibit Y will you be good enough to give us a similar 
23 | itemization as you didin respect to Defendants' Exhibit W 
| except, of course, this is for 1972. | 
25 A Yes. Technical Tape, Inc. showed a net operating 
! 


| 
| 
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loss of $297,000. 

Tuck Industries -- 

THE COURT: 297? 

THE WITNESS: Yes. It is the first column, third 
item up from the bottom. The item in brackets indicates 
a loss. 

THE COURT: All right. 

THE WITNESS: Tuck Industries showed an operating 
profit of 869,000. So that the combined total of 
TTI and Tuck was 572,000. The Canadian company showed 
a $119,000 profit, the English company showed a $15,000 
loss. The total, which does not appear on this work sheet, 
comes up to $676,000. 

Q As a profit? 

A As a combined profit of the tape companies before 
giving effect to any accounting adjustments required by 
inter-company transactions. 

There was a further adjustment which shows up in 
the adjustment column. You can see it as $6,000, which 
eliminates from depreciation depreciation on assets 
transferred from one company to another. where under the 
accounting rules depreciation is not recognized in prepar- 


ing consolidated returns. So that the combined profit of 


the total tape companies was $682,000. 
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Steadley Company showed a profit of $883,000. 
The 682 added to the 883,000 equals $1,565,000, which is 
the income reflected on the annual report certified by 
independent public accountants and published for the year 
1972. 
Q Now, taking the 1972 net income figure that you 
mentioned of 682,000, which excludes Steadley, and making 
a comparison with the similar figure for 1971, does it show 
a profit or a loss for this company? 
A It shows -- 
THE COURT: They beth show a profit but the year | 
1971 showed a greater sum. 
THE WITNESS: That is correct. 
THE COURT: The difference o° $128,000; is that 
correct? 
THE WITNESS: That is correct, your Honor. 
Q So there would be no computation of the 2-1/2 
per cent increment, excluding Steadley, if we assume that 


fact? 


A That is correct. 
Q Now-- 
A With one exception. The numbers that I have 


presented are the bottom line numbers after extraordinary 


items. I believe the original minutes that I read 
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indicated that extraordinary items would be excluded in any com- 
putation of the bonus, although extraordinary items were not | 

4 defined in the original 1972 board resolution. 

> Q Now, if you took the special item or the extra- 
ordinary item for each of these companies, can you tell us 


what the figures are in reference to and exclusion regarding 


them? 

9 A If you took the income from the tape companies ee 
10 before extraordinary items, the 1972 year the tape companies 
ll showed a profit of 203,000 comparied to a profit of 335,000 | 
12 in 1971. 
13 fe) And the difference in those two figures would be | 
144 | what? 
5 | A 1972 is $132,000 less than 1971. | 
16 If you include Steadley but exclude extraordinary | 
7 items the income from operations -- 
18 MR. WOLOSKY: I am going to object because 
19 the minutes that Mr. Degnan referred to refer to a category | 
20 of special items and ‘2 seems to be referring 45 extra- | 
21 ordinary items in the way that that term is used in the | 
a | Preparation of financial statements. There has been no 
*3 | testimony which would indicate that that is the fact, that | 

the term special items in the minutes and the term 
25 ] extraordinary items the way Mr. Degnan are using them 

| 
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are the same. I would object to his testimony. 


THE COURT: Where is the resolucvion 
for August 1974? 

MR. PANISH: Plaintiff's Exhibit 3, I believe. 

MR. WOLOSKY: In April °72. 

THE COURT: It just states “and certain other 
exclusions." It doesn't define them. 

MR."“WOLOSKY: That is the point, your Honor. 
There is no foundation for this witness’ testimony regarding 
what is to be and what is not to be excluded. 

THE COURT: It is spelled out in the August 1974 
resolution. That is what the witness is referring to 
now, is that right, Mr. Degnan? 

THE WITNESS: Yes. 

MR. WOLOSKY: If that is the understanding I will 
withdraw the objection. 

THE COURT:He is following the resolution of 
1974 and he is giving you the figures. There is an 
interest item that is excluded too. I believe that is 
so. I don't have the resolution in front of me. 

THE WITNESS: No, it includes interest, your 
Honor. It excludes extraordinary items and excludes 
Steadley. 


THE COURT: What else? 
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THE WITNESS: Steadley, excludes Steadley. 
THE COURT: The exclusions are Steadley and 


extraordinary items? 


THE WITN.°: Right. It includes interest and 
taxes. 
Q That is the Augu:: '74 resolution? 
A Yes. 


MR. PANISH: I would like to point out, your 
Honor, in Plaintiffs’ Exhibit 3 in evidence, which is the 
April 25, 1972 minutes, special reference is made tha it 
excludes special items. Then later on it says that .t is 
subject to limitations and other exclusions. In other 
words, there is a specific reference made to an exclusion 
of special items. 

THE COURT: What exhibit are you referring to? 

MR. PANZER: Plaintiff's Exhibit 3 -- 


THE COURT: I just referred to that but you are 


not citing it correctly. I have it in front of me. 
I just referred to it. "And certain exclusions as later 
may be determined by the board of directors. It was the 


consensus of the board Mr. Gavin's per cent is to be sub- 
ject to limitations based on the earnings of the acquired 
companies and to certain other exclusions that may later be 


determined by the board of directors." 
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Now, you are contending that the exclusions were 


decided upon in August 1974. 


MR. PANISH: I had reference to the sentence before 


that. The 4th line, "Mr. Gavin will be entitled to receive | 


2-1/2 per cent of the net income of the company exclusive of 
special items." | 

Q I would like to ask the witness whether it is 
good general accounting practice to exclude general items 
as appears in this resolution? 

MR. WOLOSKY: I would suggest that no witness 
can define special items as listed here. This is a mat- 
ter of contract. What the board of directors did later 
on was carry out their definiticn of the term. That is 
all there is to that. In any event, under your theory 
here, if Steadley was properly excluded, then there is 
no sum due under the 2-1/2 per cent and you don't have 
to get into any other areas. 

MR. PANISH: Precisely, your Honor. 

In '73 there is no claim made -- 

THE COURT: I dismissed that at the end of 
plaintiff's case. Have you forgotten you made the motion? 
The only contention was made with respect to 1972 as 


against 1971. 


Q Do you know Mr. Roger Lawrence of the Steadley 
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Company? 
A Yes, I do. 
Q Did he have his own special incentive bonus that he 
received from the parent company? 
A Yes, he did. 
MR. WOLOSKY: Your Honor, do they have the con- 
tract here? 
THE COURT: Wasn't that the contract you were 
going to produce? 
MR. PANISH: It is also reflected in one of the 
exhibits. 
MR.WOLOSKY : If he tells me what he wants maybe we 


can stipulate to it. 


THE COURT: Show it to Mr. Wolosky. 


(Pause. ) 
MR. WOLOSKY: No objection. | 
MR. PANISH: I am reading from the June 28, 1972 | 


proxy statement. 

"Mr. Lawrence's five-year employment contract 
expires in 1975 and provides for direct compensation at the 
annual rate of $38,000, plus 3 per cent of the net income 
before taxes and interest up to $400,000, and 5 per cent 
of the net income in excess of $500,000 of the company's 


subsidiary, Steadley Company, Incorporated." 
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2 | No further questions. 

3 MR. WOLOSKY: No questions of the witness, your | 

4 | Honor. | 

5 | THE COURT: You are excused, Mr. Degnan. 

6 (Witness excused.) : 
7 | THE COURT: Call your next witness witness. 

8 | MR. PANISH: I den't know if thereis anyone 

9 | in the witness room, your Honor. May I have a moment? 

10 | THE COURT: Mr. Panish, I don'tknow either. You 

11 are the lawyer presenting your witnesses. I am only 

12 presiding at the trial. : 

13 MR. PANISH: Sometimes they walk and they go 

14 | around. | 

15 | THE CLERK: There is a Mr. Greenberg. | 

16 || MR. PANISH: I think I exhausted my witnesses 

7 | for the day, your Honor. 

18 THE COURT: I told you we would sit until 6. 

19 | How many more witnesses do you have? 

20 | MR. PANISH: May I have a moment? | 
21 ! THE COURT: Yes. Confer with your associate. 

22 || MR. WOLOSKY: I was hoping we could conclude 

23 today, your Honor. 

24 THE COURT: If he doesn't have his witnesses, I | 

25 | am not going to hold him to it. He should have had them 
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HOw many more witnesses? 

MR.PANISH: I think I have about four more, 
your Honor. I think two of them are going to be very 
short, very brief. 

I will have them herethe first thing in the 
morning, your Honor. 

THE COURT: We will resume at 10 o'clock in the 


morning. 


(Adjourned to Wednesday, January 8, 1975, 


ll | at 10:00 a.m.) 
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Trial Resumed 


THE COURT: Please call vour next witness. 

MR. PANISH: Your Honor, I have another 
witness that should be excluded from the courtroom. May 
we have him outside, please? 


THE COURT: Yes. 


RICHARD Be eR ARDS | called as 
a witness for the defendants, after being first 
duly sworn, testified as follows: 

DIRECT EXAMINATION 


BY MR. PANISH: 


Q Mr. Bernard, where do you reside? 


A 25 Central Park West in Manhattan. 


Q And what business are you in? 
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2 | A I'm in the carpet distributing business. | 

3 Q And have vou been a member of the board of 

4 | the defendant, Technical Tape, since Auqust of 1972? 

5 ] A Yes, I have. 

6 | C Were you ever an employee of any of the 

7 | defendants here? 

8 || A No. 

9 | Q Now, did there come a time when a board meet- | 

10 | ing was convened on April 6th of 1973? | 

11 | A Yes. | 
i| 

12 9) And were you present at that board meeting? 

13 A Yes, I was. | 
| 

14 | Q And in addition to yourself as a director | 

15 | could you tell us what other directors were present at | 

16 | that time? 

7 || A Gerald Sprayregen, Howard Weitz, Herman 

18 Sprayregen, John Gavin, and myself. | 

19 | Q And were there any other aivneioes: that were | 

20 || absent at that meeting? 

21 A Yes, there were. 

22 | Q Who were they? 

23 A Dr. David Robins and Don Silvestri. 

2A Q Where did that meeting convene? 

25 A At 200 Park Avenue. 
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Q About what time did it Start? 

A Approximately 8:39 in the morning. 

Q Now, at the time the meeting started who 


was the chairman of that meeting? 

A Gerald Sprayregen. 

Q Did he make a statement to the board as to 
the purpose for which the meeting was he’ ng held? 

A Yes, he did. 

Q Tell us what he stated to the best of your 
recollection. 

A Mr. Sprayregen called the meeting to order 
and indicated that the meeting was called -- it was a 
special meeting and it was called because John Gavin 
had issued an ultimatum to him to the effect that the 
board should fire Mr. Don Moran or else Mr. Gavin would 
resign. 

Q And what happened after he made that state- 
ment? 

A There was a shouting match that took place 


for at least an hour, maybe an hour and a half. 


Q Between whom? 

A Between Mr. Spravregen and Mr. Gavin. 
Q Were you present at that time? 

A Yes, I was. 
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2 Q Now, after that arqument between them: what 
3 ! occurred? 
4 | A Well -- | 
§ THE COURT: Before vou leave that, did Mr. 
6 Gavin say anything? 
7 THE WITNESS: Actually it was Mr. Spravregen | 
j 8 that was doing most of the shouting. leis bit was 
9 talking. There was dialogue back and forth between Mr. | 
10 || Sprayregen and Mr. Gavin but it was not the most well 
1] | organized meeting I have ever attended. There was | 
12 yelling and screaming going on. I guess that's the best | 
13 way to describe the next hour or so. Mavhe it was an | 
14 hovr and a half. | 
15 ‘@) And after that did Mr. Herman Sprayregen | 
16 say anything? | 
7 | MR. WOLOSKY: I am going to object. 
18 THE COURT: Please don't lead the witness. 
19 | Q Did anyone else then say anything? 
20 | A Yes. 1 
21 Q Who? > 
22 | A It was Mr. Herman Sprayregen, in what appeared : 
23 to be a pacifying tone, asked Mr. Gavin, after he had 
2 repeatedly deniea the fact that he had issued this 
5 ultimatum, Mr. Herman Sprayregen asked several times 
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whether in fact Mr. Gavin hae issued the ultimatum to 


3 || the board. 


4 And after two, three navbe even four times 
i} 

5 | of quietly asking Mr. Gavin whether in fact he did make 

ed 


this ultimatum, Mr. Gavin acknowledged that he had made 


7 the ultimatum. 
8 | Q Did the plaintiff at that time withdraw his | 
9 | ultimatum? 
10 | A No, he did not. 
11 MR. WOLOSKY: I am going to object, your 
12 Honor. 
13 | THE COURT: You are certainly leading him | a 
14 and I must say that you are not to lead the witness. | 
15 MR. WOLOSKY: I move to strike, your 
16 | Honor. | 
7 THE COURT: Strike the answer. | 
18 | Q Did the plaintiff then state anything? | 
19 A Well, if I can put it into my own words eakeitn 
20 | what happened. 
21 || THE COURT: No, as best you recall the sub- 
22 stance of what was said by the perscns who were present 
° 
23 then. Not your conclusions but the substance of what the 
2A | parties said. 
25 THE WITNESS: Mr. Sprayregen, Herman Sprayregen 
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2 asked Mr. Gavin a number of times whether in fact he 

3 || had made the ultimatum to the board. 

4 After the third or fourth time Mr. Gavin 

5 admitted that he had made such an ultimatum. The | 

6 ultimatum being that un @ss the board fired Von Moran 

7 he would resign. 

8 At that point there was a moment of silence. 

9 A motion at the juncture was made whether or not to 
10 fire Mr. Don Moran. There was a vote. The vote being 
ll 4 to 1 of obtaining Mr. Moran's services. Mr. Gavin | 
12 was the dissenting vote. | 
13 At that point, as best as I recall, the | 
14 meeting was adjourned to meet at a later time that | 
15 | day, the time not being specified. ‘The meeting did 
16 | resime later in the afternoon. | 
7 | At that point Mr. Gavin was not present, | 
18 | and the boazd voted to accept Mr. Gavin's resignation. | 
19 | In addition to that the board voted to elect Mr. Gerald | 
20 | Sprayregen as president of the company. The board also 
21 voted not to send out a press release until Monday. 
22 | This was a Friday that the meeting had taken place, 
23 and that a press release should be sent out on Monday. 
24 | THE COURT: You say they voted to accept 
2A his resignation. lle didn't say there that he would resign. 

! 
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2 i Did he tender his resignation at the meeting? | 
3 | THE WITNESS: I accepted it as a tendering | 
4 of a resignation. | 
5 | THE COURT: What did you accept,his statement? | 
6 | THE WITNESS: When a man calls or requests | 
7 | a special meeting of the board of directors to specifica lly 
8 vote upon an ultimatum, the ultimatum being it is either 
9 | him or me, yes, I consider that, the "or me" a resignation. 
10 THE COURT: Is it your understanding this 


meeting was called at the request of Mr. Gavin? 


12 | THE WITNESS: Yes, sir. 
13 THE COURT: All right, proceed. | 
14 | Q Were all the board members pre ent in the 
15 afternoon session that were present in the morning with 
| 
16 | the exception of Mr. Gavin? 
17 | A With the exception of Mr. Gavin, yes. 
18 Q Did you at any time while being a member of 
19 } the board participate in the management of these defendant ‘ 
2 | companies? 
21 A No, sir. R 
22 ! Q Did you participate in any supervision of 
23 them? | 
24 | A No, sir. 
25 Q Did you receive any compensation from them? 
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2 A No, sir. 
3 Q Did you subsequently attend a board meeting 
4 of the defendant Technical Tape on April 24, 1973? 
5 A Yes. 
6 Q While you were in attendance at that meeting 


‘ were the minutes of April 6, 1973 read? 


8 A Yes, they were. 
9 Q Were chey approved? 
10 A Yes, they were. 
ll MR. PANISH: I have no further questions, 
12 your Honor. 
13 CROSS EXAMINATION 
(XX 14 BY MR. WOLOSKY: 
15 Q Mr. Bernard, you said you are a carpet dis- 
16 tributor now. | 
17 A Yes. | 
18 Q What is the name of your firm? 
19 A Benajmin Berman, Inc. | 
20 Q On April 6, 1973, you were a director of 
21 | Technical ‘tape, were you not? 
22 A Yes, sir. 
“4 | Q And did you know Mr. Gerald Sprayregen? 
24 | A Yes, I did. 
25 | Q Is he .ssociated with Sprayregen Securities? 


| 
| 
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A Yes, he was. 
Q Were you associated with Sprayregen Securities? 
A Yes, I was. 
Q What was your position at Sprayregen Securities? 
A Vice-president and a director. 
Q And are you still a director of Sprayregen 
Securities? 
A Yes, sir. 
Q Are you still employed in any way by Sprayregen 


Securities other than being a director? 

A Yes. I am president but I'm not emp loyed. 
I receive no remuneration at this point from Sprayregen 
Securities. 

Q Well, when did your remuneration stop? 

A Actually, I was never paid by Sprayregen 
Securities. I was paid by the parent, Sprayregen & Company. 


That stopped at the end of November 1973. 


Q Did you also have a position with Sprayregen 
& Company? | 
A Yes, same positions. | 
Q And do you still have those positions today? 
A I am a director and I'm president of Sprayregen | 
& Company. | 
Q Do you receive any remuneration whatsoever 
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from Sprayregen & Company at this particular point? 


} | 
| | 
3 | A No, I do not. 


4 ' Q And on April 6, 1973, were you associated in 
5 | any way with the Stratton Group Limited? 
6 | A Yes. 
7 Q And what was your position on April 6, 1973 
de with the Stratton Group Limited? | 
9 | A I was a director. 
10 } Q Did you receive any remuneration, directly or 

be ll | indirectly, from the Stratton G:oup Limited on April 6, 

} | | 
12 | 1973? 
13 A No, I did not. Well, indirectly because 

p 14 ! Stratton owned Sprayregen and I received a salary from 
1 || >prayregen. But nothing from Stratton. | 
16 | Q Do you still maintain a position with the | 
: Stratton Group Limited? 
18 | A Yes, I do. 
Ht 
19 | Q What is that position? 
| 
20 | A I'm a director. 
i 21 ! Q Do you receive any remuneration today from the 
i 2 | Stratton Group Limited? 
: 23 A Yes. | 

24 Q And how much do you receive from the Stratton 
5 Group Limited? 
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Directors' fees. 
And how much would that be? 


A We are supposed to receive directors' fees 


of $300°a meeting. However, Stratton is in bankruptcy, 


and total payments for directors' fees have been $600 
a multitude of meetings. 
Q And did you own any stock in the Stratton 
Group Limited? 
A Yes. 
Q How much stock? 
A Roughly 16 or 18,000 shares. 
Q And do you own any stock in Sprayregen & 
Company? 
A No, I don't. 
Q That's not a corporation? 
Yes, it's a corporation. 
Do you own any stock? 


Do I own any stock in Sprayregen? No, I do 


Did you own any stock as of April 6, 1973? 
A No, I did not. 
Q When your counsel asked you on your direct 
examination whac was your business or Occupation -- you 


recall that, that he asked you that? 
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: "A Yes. | 

| 
3 Q You didn't tell him of your positions, you 


4 didn't tell the Court of your positions with the Stratton 
0 Group, Sprayregen & Company and Sprayregen Securities 
6 did you? 


A He asked if I was employed by these companies. 


I am not employed by these companies. I am employed by 
Benjamin Berman. 

10 Q Thank you. 

Ll A I do not receive remuneration from these 


- other companies. 


13 Q Were you subpoenaed to testify here today? 

14 A No, I was not. 

15 Q You appeared voluntarily, didn't you? | 

16 A That's right. | 

7 Q Did you arrive here about 9:30 or before? | 

18 A Approximately 9:30. | 
| 

19 Q And did you have a meeting in the back of the | 

20 courtroom with Mr. Fox? | 

21 A I had some words with Mr. Fox. I wouldn't | 


consider it a meeting. 


23 Q Did you discuss the April 6, i973 board of 
2A directors meeting with Mr. Fox? 
25 | A Yes, I did. 


} 
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Did you discuss it with Mr. Panish? 

Yes, I did. 

Q Now, let me read you from the minutes of the 
April 6th board of directors meeting: 

"The chairman stated that the purpose of the 
meeting was to consider and act upon an ultimatum issued 
by Mr. Gavin to the chairman on Tuesday, April 3, 1973, 
at Mr. Gavin's office in New Rochelle, New York, to the 


effect that unless the employment of Mr. Donald Moran, 


| 
| 
| 


Vice-President of Marketing of the company, was terminated 
by April 6, 1973, Mr. Gavin would immediately resign as 
a director and president of the company and its subsidiarieg." 

A Is that a question? 

Q Is that your understanding of the ultimatum 
that was discussed at the meeting? 

A Yes. 

Q Let me show you the Defendants‘ Exhibit S in 
evidence. I ask you to read that paragraph ard the remaindér 
of that paragraph. | 

A "The chairman stated that the purpose " 

Q I ask you to read it to yourself, Read 


carefully. 


A (Reading) 


Q Does that paragraph accord with your siesta, 
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ing of what happened at the meeting when Mr. Gavin was 


3 present? 

4 A Yes, 
5 Q Is there anything in that paragraph -- | 
6 THE COURT: Please don't yell that way, now | 
7 please. 

8 Q Is there anything in that paragraph where Mr. 

9 Gavin stated I resign effective immediately? 

10 A Yes. 

1] | Q Where does it say that? 

12 A It said that unless by April 6, 1973 Mr. 

13 Moran's employment was terminated, that there was a resigna+ 
14 tion as a director and president of the company. That's | 
15 exactly what it says. 
16 Q It says that Mr. Gavin stated that on April 3, | 
17 doesn't it? 

18 MR. PANISH: Your Honor, may I request that | 
19 counsel stay back here instead of on top of the witness. 
20 _THE COURT: Yes. You have a disconcerting 

21 habit of yelling at the witness. | 
2 | MR. WOLOSKY: I am sorry, your Honor, but 

23 | this is a -- 

24 THE COURT: Don't be carried away by your 

25 | commitment. 


| 
| 
| 
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Doesn't that refer to an earlier talk Mr. 
Gerald Sprayregen had with Mr. Gavin? 

THE WITNESS: Yes, it does. 

MR. WOLOSKY: I have no further questions, 
your Honor. 
REDIRECT EXAMINATION 


BY MR. PANISII: 


Q You had somse shares in Stratton Limited 

you say? 
A Yes. | 
Q You had this investment with Mr. Sprayregen 


for what period of time? 
A I had an investment in the Stratton Group, not 


with Sprayregen. 


Q For how long a time? 
A I have had this investment for several years. 
Q Did your investment show a profit or loss during 


that period of time? 


A In the Stratton Group or Sprayregen & Company? 


Q Take each one first, Sprayregen and then | 
| 
Stratton. 
A In Sprayregen, Sprayregen & Company cost me 


approximately a half million dollars. Stratton Group 


cost me approximately $100,000 in vies of the stock that 
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2 the stock is suspended and is tantamount to being worthless, 
3 Q You said Mr. Gavin said something to Mr. 

4 Herman Sprayregen after the two, three or four times 

5 that Mr. Sprayregen questioned him. 


6 Tell us what was said. 


( MR. WOLOSKY: I object. 
8 THE COURT: That's going over direct examina- 
tion. You don't have to have it repeated. 
10 MR. PANiSH: I have nothing further, your 
# 1] Honor. 
12 THE COURT: You may step down, sir. 


13 (Witness excused) 


14 
15 oO N A BD = a Ay FR A ee a called as | 
16 a witness on behalf of the defendant, after being 
17 duly sworn, testified as follows: 
18 DIRECT EXAMINATION 
XXX 19 BY MR. PANISH: | 
20 Q Mr. Silvestri, where do you reside, sir? 
21 A 30 Alpine Lane, Chappequa, New York. 
22 Q What is your present occ pation? 
23 A I'm a private consultan:. | 
eo 24 | Q Were you ever employed by the defendants | 
25 Technical Tape and~Tuck Industries? 
| 
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Yes. 

When did your employment commence? 

1971, April. 

What position did you hold? 

Vice-president. 

In what division? 

Technical Tape and Tuck Industries, both. 
Q And briefly what were your duties? 


A Mergers, acquisitions, finalcial matters, 


troubleshooting, some plant activity, more geared toward 


the financial end of the business however. 

Q Now, during the course of your employement 
did you meet the plaintiff, mr. Gavin? 

A Yes. 


Q Do you recall when you met him for the first 


A Prior to his employment in various recruiting 
sessions. 
Q Now, did you ever speak to the then president, 
Mr. Chappell about Mr. Gavin? 
A Yes. 
Q On numerous occasions? 
Yes. 


Do you know who did the actual hiring of Mr. 
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Gavin? 


A 


Q 


of the defendant? 


A 


Q 


board? 


date? 


A 
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The actual hiring, signing of contracts? 


Yes. 
That would be Chappell. 


And are you a member of the board of directors 


Yes. 


How long have you been a member of the 


Since 1971. 


And are you still a member down to the present 


Member of the board? 
Of the board? 
Yes. 


Now, did you attend a board meeting on April 


25th of 1972? 


A 


Q 


Yes. 


Now, during the course of that meeting do you 


recall anything about a two and a half percent increment 


of net income? 


A 


Q 


Yes. 
And you were present at that meeting? 


Yes. 
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Q Could you tell us to the best of your recol- 
lection as to what was done regarding Mr. Gavin and that 
two and a half percent that is referred to, that we 
referred to? 

A Well, I made a motion -- 

MR. WOLOSKY: Your Honor, may I have the 
witness be asked just to relate conversations at the 
meeting. I don't believe counsel asked for conversations 
but I believe that's what the witness can testify to, 
conversations at the meeting. 

THF COURT: Let me hear che question -- re- 
frame the question. 

Q Did you say anything at that board meeting in 
respect to Mr. Gavin and two and a half percent? 

THE COURT: Was anything said about the 
two and a half percent at the board meeting, and if so 

4 
by whom and who said what? 

A Something was said at the board meeting by 
myself. It was a motion to reward the new president of 
the company with a bonus. 

Does that answer your question, your Honor? 

THE COURT: If that is what was said. What 
was done? 


THE WITNESS: The board moved to grand a bonus 
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of two and a half percent based upon certain conditions. 
THE COURT: Was tiiere any discussion about 


those conditions? 


THE WITNESS: Yes. 

THE COURT: What was discussed? 

THE WITNESS: There were to be certain 
-clusions. 

THE COURT: Were the exclusions defined? 

THE WITNESS: Yes. Some of them. 

THE COURT: What were they? 

THE WITNESS: There is a division of the 


company called Steadley Company that was to be excluded 


from the formula to be utilized in the computing ¢* bonus. 


There was to be no consideration for extraordinary gains 


or extraordinary losses. That could go two ways: In 

favor of John or against him, depending upon what happened. 
So excluding that would not create a problem in computing 
bonus. 

Q I show you Plaintiff's Exhibit No. 3 in 
evidence, the meeting of April 25, 1972, and ask you | 
to look through it for a moment, please. 

A (Reading) | 

Q And to the best of your recollection do those 


minutes reflect the substance of what occurred at that 
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meeting at which you were present? 

A With regard to the paragraph 4 here discussing 
the bonus, yes. 

Q Well, particularly that paragraph? 

A Yes. 

Q As well as the rest of the minutes? 

A Yes, these seem to be the minutes that 
I have been shown. It points out in here that in addition 
there was a limitation, an additional limitation based 
upon any éarnings of any acquired companies. 

Q Now, in 1971, 1972 and 1973 when you were 
employed there, which office did you work out of of the 
defendant? 


A In 1971 and '72 more out of the New Rochelle 


Is that where Mr. Gavin worked out of? 
Yes. 

Q Now, to your knowledge did Mr. Gavin every 
manage or participate in the operations of the Steadley 
Company? 

A No. 

Q To your knowledge did Mr. Gavin ever supervise 
that company? 


A As president of Technical Tape pretty obviously 
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he was a supervisor of any division of the company. 

Q But did he actually go there and actively 
participate in its operations? 


A No. To the best of my knowledge. Although 


he had visited the operation once or twice. 


Q And what business is Steadley in? 

A They are in the bed spring business. 

Q Do you know where they are located? 

A Carthage, Missouri. 
THE COURT: Bedspread or bed spring? 
THE WITNESS: Bed spring. 


THE COURT: That's what I thought. I thought 
you said bedspread. 
Q As far as you know did Mr. Gavin have any 


experience in that type of business? 


A No. In all fairness, no one did. 

Q Who was the president of Steadley? 

A Roger Lawrence. 

Q And to your knowledge did he have his own 


bonus arrangement with Steadley? 

A Yes. It's a matter of record. 

Q Now, did there come a time at the beginning 
of April 1973 that you learned something about the Gavin 


issue and the tendered resignation? 
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2 MR. WOLOSKY: I object. 

3 THE COURT: That's the same as before 

4 MR. WOLOSKY: I move to strike the answer. 
5 THE COURT: I will disregard it. 

6 Q Did there come a time at the beginning of 


‘ April 1973 that you received a call from Mr. Gerald 


Sprayregen? 

. A Yes. 

10 Q As a result of that call, or I suppose any 
11 number of them that you may have had, did you meet with 

12 Mr. Gavin? 

13 A Yes. 

14 Q Where did you meet with him? 

15 A We met at a restaurant. 

16 | Q Do you recall where that was? 

17 l A Carriage Inn or Carriage House up in Larchmont. 
18 1 Q And when did that take place, do you remember 
19 | now? 

y A I think it was the 4th of April of that year. | 
21 ! Q Did you have luncheon with Mr. Gavin that | 
22 } day? | 
23 | A Yes. | 
2A | Q Relating to this particular business, and aside | . 

i | 
25 | from anything else that might have been said, can you tell | 
| 
P 
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us the substance of that conversation, what you said and 
what he said? 

A Yes. Apparently John had -- 

MR. WOLOSKY: Your Honor, may I ask that the 
witness be instructed to say what was said by him and what 
was said by Mr. Gavin and not to editorialize. 

THE COURT: When you say editorialize, that 
doesn't give me evidence. 

What was said by you and what was said by he? 

THE WITNESS: We had a luncheon meeting to 
discuss a discussion that was had by John Gavin and Gerald 
Sprayregen -- 

MR. WOLOSKY: May I ask that the witness be 


instructed to say what was said? 


THE WITNESS: I am trying to if you will allow 


-me. 


MR. WOLOSKY: May the witness be instructed 
to confine his testimony to what was said by him and 
what was said by Mr. Gavin. 

THE COURT: Proceed. 

You hic . *2nceheon conference. Did you dis- 
cuss this subject? 

THE WITNESS: I am trying to comply with the 


requests. I have never been a witness before; okay? 
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THE COURT: I will explain to you you may only 


state what was said by either one of you on that occasion, 
not what you thought. 

Do you have a recollection of what was said? 

THE WITNESS: Yes, I have a recollection of 
what was said. I was asked to have a luncheon meeting 
with John Gavin to discuss a resignation that was put 
forth -- 

MR. WOLOSKY: I object again and move to 
strike. He is not recounting his conversation. 

THE COURT: You are telling us what you were 
asked. That isn't the conversation. You met Mr. Gavin 
and you had lunch. 

THE WITNESS: Yes. 

THE COURT: What did you say to him and 
what did he say to you? 

THE WITNESS: John said to me that he would 
resign unless the then present vice-president of marketing, 
Donald Moran, would be fired. 

The discussion then went something along the 
following lines: I tried to dissuade John from making 
this type of -- or creating this type of action at this 
time in that I didn't think it was in_the company's best 


interests nor in his best interests to put such a weighty 
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problem before the company and before the board at that 
particular time. | 
We discussed the situation for several hours. 
Obviously many things were discussed over that period 
of time. The key problem from my point of view seemed 
to reside with the inability of both of these key nelintstetiede 
— | 
MR. WOLOSKY: Your Honor, may I have that | 
volunteered portion stricken. 
THE COURT: S'.t down for a moment, will you 
please. i'm assuming this is what he said to him. I 
did say to you I'm trying this case without a jury and I 
assume that you give me enough credit for following the 
law to disregard irrelevant material and hearsay state- 
ments. 
THE WITNESS; I specifically suggested that 
no further action on John's part be taken in regard of 
the Moran situation. John specifically eommented that he 
found he was unable to continue running the company with 
Moran being present. There was some discussion with regard 


to a board meeting and specifically recall saying that 


this matter would have to go before the board. John's 


comments with regard to his decision was that he discussed 


the decision with several people and found that although 
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he might consider for a relatively short period of time 
not leaving the company, that some short term disposition 
would have to be: made with regard to the then vice- 
president of marketing, Donald Moran. 


Q Did he mention to you whether or not he had 


a discussion with his wife about that? 

MR. WOLOSKY: Objection, your Honor. 

THE COURT: Objection sustained. 

I must ask you again not to lead the witness. 

Does that exhaust your recollection as to 
what was said? 

THE WITNESS: May I have a moment? 

THE COURT: Yes. 

(Pause) 

THE WITNESS: Yes, I think so. 

Q Did he tell you to whom, if anyone, he spoke 
about that before your meeting with him? Did h< mention 
any names? 

MR. WOLOSKY: Your Honor, in response to your 
inquiry the witness just said that his recollection of the 
conversation was exhausted. 


THE COURT: He may try to refresh his recol- 


lection. 


Q Did he mention that he spoke about that situation 
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to anyone else? 
A Yes, he did mention that he had spoken specific- 
ally with his wife in regard of the resignation. 
Q Now, after that, after the luncheon meeting 
did you report the substance of it to Mr. Gerald Sprayregen? 


A Yes. 


Q Were you in attendance at the April 6, 1973 


board meeting? 
A No. 


Q And you are not presently employed by these 


defendants; is that right? | 


A No. 
Q But you are still presently a board member? 
A Yes. 


MR. PANISH: I have no further questions. 


CROSS EXAMINATION 


BY MR. WOLOSKY: 


Q Mr. Silvestri, I believe you said you were a 


private consultant? 


A That's right. 

Q And do you have a firm that is in that business? | 
A No. 

& Just -- 

A I'm self-employed. 
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Q And do you do any consulting for the Stratton 
Group Limited? 

A From time tu time,yes. 

Q And do you do any consulting for Sprayregen 
Securities? 

A No. 

Q Do you do any consulting for Sprayregen & 
Company? 

A No. 

Q In the past vear have you done any consulting 
for the Stratton Group Limited? 

rN Yes. 

Q And how much renumeration hove you received 
in the past year from the Stratton Group Li ‘ted? 

A In the past year? I would say approximately 
$1500. 

Q Do you presently own any stock in the Stratton 
Group Limited? 

A No. 

Q Do you own any stock in Sprayregen & Company? 

A No. “ou can’t own stock in Sprayregen & 
Company. There is no such stock. 

Q Do you own any stock in Sprayregen Securities? 

A No. You can't do that either. You can own 
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stock in Technical Tape or you can own stock in Stratton 


3 but you can't hold the stock of a subsidiary company. 


| 
4 Q Do you have any direct or indirect financial | 
5 interest in Sprayregen & Company? 
6 A No. 
7 Q Do you do any consulting for any other of Mr. 


Sprayregen's businesses or interests? 


9 A No. | 
10 Q Now, in April of 1973 were you employed by any 
1] company other than the defendants in this action? | 
12 A No. | 
13 Q Did you have any position whatsoever with the 
4 | Stratton Group? | 
5 | A Position? | 
16 Q Yes. | 
7 | Q No. 
18 || Q Were you a director? | 
19 || A Director, yes. 
20 | Q Were you also a director of Sprayregen 
21 Securities? 
22 A No. 
23 | Q Were you a director of Sprayregen & Company? 
24 | A No. 
y 4 | Q Are you presently a director of the Stratton 

! 
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Group? 
A Yes. 
Q And apart from your consulting fees do yu 


receive dirrctors' fees from the Stratton Grou..? 
A Yes. 
Q Incidentally, Mr. Silvestri, are you appearing 


today pursuant to a subpoena served on you? 


A No. 

Q You are appearing voluntarily? 

A Yes. 

Q Now, I show you Plaintiff's Exhibit 3 and ask 


you if there is anything in that exhibit that states that 
Steadley is to be excluded from the plaintiff's two and a 


half percent incentive plan? 


A Specifically? 

Q Yes. 

A No. 

Q Is there anything in wikis minutes that state 


specifically that extraordinary gains and losses are to 
be excluded? 

A No. 

Q You attended that board meeting on April 25th, 
did you not? 


A That's this specific board meeting when we 
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2 were discussing the bonus? 
3 Q Yes. 
4 A Yes. 
5 Q Do you have some doubt about that? 
6 A No. 
7 Q And I take it that at sometime -- 
8 A I thought for the moment you had said '73 
9 earlier. 
10 Q No, 2 said ‘72, April 25, 1972. 
11 A Okay, I thought you had said ‘73. 
12 Q I take it at sometime after that meeting you 
13 received copies of the minutes. 
14 A I don't recall but I assume I did. Minutes 
15 were normally distributed shortly after the meeting. | 
16 Q I take it that you reviewed those minutes | 
17 that you have in front of you today. | 

| 
18 A Good assumption. | 
19 || Q And after reviewing those minutes did you | 
m) | ever suggest to anyone that they be amended to specificaily| 
21 ! include as exclusions the Steadley Company and extraordinary 
22 gains and losses? | 
23 | A Well, the Steadley Company -- 
24 | Q Yes or no. | 
25 | A Just yes or no? 


| 
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Yes. 


Okay. No, I don't recall. 


Q Now, you said you had a meeting at the Carriage | 
| 


House in New Rochelle with Mr. Gavin. 
Did you make any notes or memoranda of that 
meeting? 

A No. 

Q And did you get here about 9:30 this morning 
or a little beirore that? 

A Yes. 

Q Did you have a discusizion with Mr. Fox in the 
back of the courtroom? 

A Yes. 

Q Did you also have a discussion with Mr. Panish? | 

A Yes. 

Q Did you discuss that meeting you had with 
Mr. Gavin on April 4, 1973? 

A Among other things, yes. 

Q I believe on your direct testimony with respect | 
to that meeting, you said that Mr. Gavin said he would 
consider not resigning for a short period of time; is 
that correct? 

A Yes. 


Q You said that at the meeting that you had with 
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him 
A That's right. 
MR. WOLOSKY: I have no further questions. 
MR. PANISH: I have no questions, your Honor. 


THE COURT: You may be excrsed. 
(Witness excused) 
THE COURT: Please call your next witness. 


MR. PANISH: Mr. George Wetzell, please. 


GEORGE WERTZ E BL, called as a 
witness on behalf of the defendants, after being 
duly sworn, testified as follows: 

TRECT EXAMINATION 


BY MR. PANISH: 


Q Mr. Wetzell, where do you reside? 
A I reside in Darien, Connecticut. 
Q Are you employed by the defendants, Tuck 


Industries and Technical Tape? 


A Yes, I am. 

Q Approximately how long have you been employed 
by them? 

A Approximately fifteen years. 

Q On or about April 5, 1971, what was your 
position? 
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A In April '71 I was a regional manager, the 


3 | industrial regional manager for the midwest in Tuck 


4 | Industries. 

5 Q Did there come a time when your position 

6 changed? 

7 A Yes. 

8 Q Give us the month and year, please. 

9 | A In and around March or April of 1972 I was 
10 promoted to the national sales manager's job, industrial, 
ll and moved to the new New Rochelle headquarters. 
12 Q For how long did you remain there? | 
13 | A In that position approximately two years 
14 until March of this last year of 1974. 

15 Q And what is your position now? | 
16 | A Vice-President of Consumer Sales Division, 

17 Consumer Products Division. | 
18 | Q During your employment with the decendants | 
19 | did you have occasion to speak to the plaintiff, Mr. Gavin? | 
20 A Certainly. Many times. 
21 Q Did you discuss with him any customers in what | 
22 | is known as the TOF distributors? 

23 | A Yes, many times. 
2” | Q What is meent by TOP distributors? 

25 | A Well, at the time I came on board as national 

| 
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sales manager we embarked on a new marketing program and 
the program in essence stipulated a new philosophy. One 
of them was that we would appoint franchise distributors. 
They were called TOP distributors, which stood for Tuck 
Opportunity Program distributors. We targeted in on the 


larger distributors throughout the United States. Basically, 


that was a new program that we embarked on at that time. 


Q Did Mr. Gavin -- was he aware of this program? 
A Yee, very much so. 
Q And did you have occasion to discuss with him 


one of the customers, W. Evans & Company? 


A Let me say that we discussed many big distributors. 


| 
During our discussions from time to time, since John is 
very sales oriented, we discussed W. Evans along with two 
or three other key custome: in that general vicinity. 


If you want me to name those I can. 


Q Where :* the vicinity? 


A Well, the vicinity -- see, my basic background 
came out of that midwest area. The vicanity I am talking 
about, W. Evans is in Kansas City. John and I made a 
trip to Omaha, which is Carlson Stapler. We discussed 
the big distributors in that area which he had prior 
knowledge of from his prior association with a tape company J 


MR. WOLOSKY: May the witness be directed 
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that the witness answer the questions of counsel? 

3 THE COURT: He said he hed or knowledge 

ee 4 of these people before he wen. with Technical Tape. 

9 Let's get along with this. 

6 Q You had discussions about other big distributors 


in addition to W. Evans? 


8 A Yes, 

9 Q Do you recall when those discussions with Mr. 
10 Gavin took place? 

1] A To the best of my recollection John anc I 

12 took a trip one day out to Omaha. That goes back in the 
13 early parts of the TOP program, back in April of '72. 


—= — 


In making the call out in tha. general area 


15 | agair, being close to Kausas City, we discussed the 

16 potentials in other areas. One was W. Evans in Kansas 

W7 City. 

18 THE COURT: Perfectly natural thing to do? 

19 | THE WITNESS: Certainly. 

20 | Q Do you have any documents now in your possession 

21 concerning W. Evans? | , 
~ A The only one I have, and it is a TOP account ; 
23 | list, and I'm sure John is familiar with it. It's a | 


confidential report that we issued to John, to Don Moran 


mR 


and to myself and two or three of the customer service 
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girls that lists the TOP accounts. 


3 In this listing obviously under Missouri | 
4 is W. Evans | 
5 Q What page is that on? 

6 A Well, it's not on a page. I'll look under 


the state. Here's Missouri, the W. Evans Company. 


This was issued in January of '73. 


) We would from time to time issue and up-to- 
Qs 10 date report on what we call our TOP accounts, which, again, , 
11 John being sales oriented was very much involved with. | 
ae 12 | Q Now, do you know whether or not a time came 
| || when the W. Evans Company ceased to be a TOP distributor? 
a 14 A I don't have the exact time because, as I 
| 
15 mentioned in, in March of this last year I took over the | 
16 ! consumer division. If I can recollect, we dropped them | 
17 as a TOP account probably around April or May when Mr. 
18 || Sprayregen made a trip out there with the new national 
19 | sales manager for the industrial division. 
2 | THE COURT: Of what year, April or May? 
21 THE WITNESS: “74. 
a | MR. PANISH: I have no further questions. 
3 CROSS EXAMINATION 
XXX 2 | BY MR. WOLOSKY: | 
25 Q Mr. Wetzell, did I understand you correctly | 
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that Technical Tape dropped W. Evans as a Atbuetintinn’ 
A To my understanding, yes. 

MR. WOLOSKY: I have no further aquestions. 

MR. PANISH: No questions, your Honor. 

THE COURT: You may step down. 

(Witness excused) 

THE COURT: Call the next witness, please. 

MR. PANISH: Your Honor, the defendants at 
this time rest. 

THE CQURT: Any rebuttal? 

MR. WOLOSKY: I have no rebuttal. 

MR. PANISH: May I make a motion, your Honor, 
please? 

THE COURT: Yes. 

MR. PANISH: I want to state on the record, 
your Honor, that we did have some difficulty in trying to 
obtain some witnesses from the midwest in respect to the 
damage aspect of the Ccefendants counterclaim, and not 
being able to come forward at this time the defendants 
respectfully request the Court for permission to withdraw 
that counterclaim. 

MR. WOLOSKY: Your Honor, I have no objection 


to having defendants withdraw that. counterclaim, except 


that I make a request here, which I would have made in any | 
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2 event, that this case be protracted solely because of the 


3 assertion of the counterclaims by the defendants in this } 


4 action. 

5 Mr. Gavin has gone through considerable 

6 expense in depositions and motions and preparation for 
7 this case because of the counterclaims asserted. | 
8 7 At the time there was not one -- 

9 THE COURT: Mr. Wolosky, there is a motion 

10 to withdraw the counterclaim. Are you objecting? 
1 | MR. WOLOSKY: I am not objecting. | 
12 THE COURT: Motion is granted. 

13 MR. PANISH: On all the evidence, your Honor, 

14 the defendants at this time respectfully move to dismiss 

15 the plaintiff's complaint on the ground that on all the | 
16 evidence adduced the defendants preponderated their proof | 
17 in respect to certain of the crucial issues. | 
18 I think it would be farfetched to assume, your | 
19 | Honor, that a series of witnesses came into this Court, 
20 | includ’. ; Mr. Herman Sprayregen, Gerald Sprayregen, all 

21 | of the members of the board, Howard Weitz, Dick Bernard, 

22 || Don Silvestri, and would not be telling exactly what 

23 1 happened during that board meeting. 

2A THE COURT: Mr. Panish, you are making a 

25 | motion, I take it, for a directed verdict. 
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MR. PANISH: In effect, your Honor. 


THE COURT: The only issue then is whether 


there is an issue of fact to be decided by the trier of the 


facts. 

As far as your motion is concerned that is 
denied. 

Now, if you want to sum up I'll hear each 
side and then you can make whatever argument you desire. 

We will take a short recess. Look at your 


notes and then you may sum up. 


THE COURT: I'm simply deciding there is an 
issue of fact to be decided by the trier of the facts. 


(Recess) 
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THE COURT: All right, Mr. Panish, you may 


MR. PANISH: Yes, your Honor. 


Your Honor, at thi «me I have a few brief 


remarks to me. 


Of course, 


as I would tel: the jury, I 
certainly don't intend if I refer to anything to mislead 


8 the Court. Of course the record prevails at all times. 


In substance, your Honor, the plaintiff, Mr. 


10 Gavin, sues in respect to the written employment agree- 
1] ment dated April 5, 1971, Plaintiff's Exhibit : Sh | 
12 evidence. 

13 Now, insofar as this trial is concerned I 

a4 think there i Seales main and crucial paragraphs. The | 
15 first one is No. 2 t*g*rding the severance pay in the sum | 
16 of $35,000 per annum. The next ene would be paragraph | 
17 | No. 6. | 
18 | Tersely, ad in quotes it states, | 
19 || "No moaification or termination of this | 
20 | agreement shall be valid unless in writing and signed by 
a Gavin and the company." | 
22 | Now, that sentence is set forth in the dis- | 
23 | junctive. In other words, you could take it either/or, 


a | one or the other. So that if you omit the latter part as 


5 | to terminate and agreed, no modification of this agreement 


| 
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shall be valid unliss in writing and signed by Gavin and 


3 the company. 


4 | Leaving the modification and taking it the 


other way it says no “ermination of disagreement shail 


6 be valid unless in wr.’ing and signed by Gavin and the 

7 comp: - 

8 Now, what happened in the course of the inten 
3 between these parties and the plaintiff's employment? I 

10 have set forth, your Honor, approximately a dozen or so | 
1] | different modificati-ns that did take place and that were | 
12 testified to. 

13 The modifications that did take place, your 

14 | Honor, witnout a writing signed by both parties as set | °s) 
15 || forth in paragraph 6 of the agreement is his increase in | 
16 Salary from $35,000 to $55,000 per annum. The matter | 
17 in relation to the two and a half percent of net income | 
18 | with certair limitations and exclusions, which took place 
19 | at a board meeting. The contract specifically stating chat | 
20 his compensation shall be paid monthly. Instead he 
21 admicted it was paid weekly throughout the «two-year period. 
22 | He received the medical or surgical-medical disability 
23 | for himself and his family which is not in the written 
2A | contract. He received one $8,000 bonus. He received wes i 
25 | $2,000 bonus, he was elevated to president, he was made a 
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member of the board of directors, made a member of the 
executive board. He received two separate stock options, 
one for 30,000 shares at $3.50 and the other for 1,000 
shares at $3.50. He received the use of an automobile 
plus expenses. Those are the ones I have in mind at the 
moment, your Honor. 

Now, in respect of the April '73 matter con- 
cerning the so-called ultimatum. 

Now, what actually occur.ed? We only know 
what occurred through what the witnesses tell us. Initially 
there was a conversation between the plaintiff and Mr. 
Gerald Spray.egen. He wanted time to think it over. 

Mr. Silvestri then had a conversation with him and testified 
today as co what happened in the Larchmont Inn The 
board meeting was held that Friday, April 6th. 

We had five members of the board that were 
present who all testified today. I think it would be 
farfetched to assume, your Honor, especially the person ai 


took the minutes, Mr. Howard Weitz, who is not an employee | 
of these defendants, who was subpoenaed by me to come to | 
court to testify as to what occurred, and he stated 

that he transcribed accurately just what transpired at 


that meeting. He, together with all the cther board 


members, described precisely the situation between the 
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plaintiff and these defendant companies. 

In effect, your Honor, there was no wrongful 
discharge. The plaintiff is disentitlea to any damages 
for that. In view of the fact that tiie defendants did 
not terminate his employment, he is not entitle i to the 
$35,000 referred to in paragraph 2 of the agreement. 

Now, in respect to the two and a half percent 
increment, I think if we take the sequence of events we 
will see that even before this lawsuit it was spelled out. 

fn the April 25, 1972 board meeting the two 
and a half percent is referred to and it specifically sets 
forth the exclusions of special items, subject to limita- 
tions and to certain other exclusions as may later be 
determined. 

And prior to the institution of this lawsuit, 
your Honor, if I may, one of the exhibits, 1 don't have 
the number with me at this time, the proxy statement of 
June 28, 1972, certainly before anyone would have intended 
any litigation here, it sets forth to the public through 
a document that was filed with the SEC, of which the 
Court can take judicial notice that there is such filing, 
that Mr. Gavin is entitled to receive two and a half 
percent of the increment subject to certain exclusions. 


It further states in the same document, your 
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Honor, and makes mention of Mr. Lawrence in regard to the 


3 Steadley Company, that in addition to his compensation 

| 
4 of $38,000 per year he gets a certain percentage of net 
5 income. | 


6 I think it would be farfetched to assume, 
| 
your Honor, that these defendants would at one and the same 


8 time pay almost a similar type of increment to two different 

¢ | 
9 presidents in an overlapping situation where the net | 
10 income of both were included. I think it was understood 


11 and there was testimony to the effect that Mr. Gavin 


12 was told and knew that the board members subsequently, | 
13 and even though it may have been as late as August 1974, | 
14 did pass such a resolution. | 
15 In view of that situation and in respect to 
16 1 Mr. Degnan's testimony that Steadley should be excluded, 
17 we come down to a zero figure in respect to the plaintife's| 
18 || third claim. 
19 In passing I want to say that even though | 
20 | your Honor felt it was unimp:rtant during the trial, but 
21 | if I may at this time, your Honor, that the plaintiff 
22 | did have three different versions. In his third claim 
| 
% | he said he is entitled to an excess of $12,500. He was | 
2A in possession of the annual reports at that time because | 
| 


5 | they were already published. In his findings of fact or | 


l * 
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rather pre-trial memorandum Submitted to this Court, your 
Honor, if I may, on page 4, and to me that is almost like 
a representation as to what he claims his damages to be, 


he states in subparagraph 10, which is the second para- 


graph on that pag2, that the two and a half percent thereon 


is $1,909.28. 

Now, during the testimony he came up with 
a fiyzure of about $8,900, where your Honor pointed out 
when you take the two figures of ‘72 and '71 you get the 
difference, you multiply by two and a half percent, arith- 
metically that would be so. Notwithstanding that, we 
still have three different versions. 

Of course, the plaintiff must preponu2rate 
in his proof as to credibility and as to his burden. 

Now, what was said in mitigation? I think we 
have here, your Honor, a sophistocated and a know ledgeable 
plaintiff. When I examined him in his deposition, and 
I read it into the record, and I would like tc read the 
Seme question and answer again, your Honor, which was on 
page 188: . 

9 After April 6, 1973, to April of 
1974, did you have any other employment other than with 
Encore Tape, the business you were operating? 


"A No." 
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Now, he knew what I meant. He knew I meant 
did he make any other money as a consultant, as an emp loyee, 
or from any other source. He had his attorney present. | 
His answer was no. He never said to me that he received 
any monies from Nepi, he never said to me he received 

any monies from W.R. Grace. He only mentioned Spec Tape 
and Manco. 

When I was admonished by the Court that maybe 
discovery was not completed, fra:..y, your Honor, it was 
because cf that answer. 

In respect to the April 9, 1973 conversation 
between the plaintiff an? Mr. Gerald Sprayregen at the 
office where he had two checks that passed, one was for 
expenses, and of course your Honor is right, he is entitled | 
to get his expenses back. There was still another check, 
the one for $1,536 -- $538.40, Defendants’ Exhibit G in 
evidence. | 

There was a conversation in respect to that. 
The plaintiff's version was that was vacation pay. There 
is also other testimony that the plaintiff never got a | 
vacation or was not entitled to vacation pay. The defendants’ 
version was, your Honor, that this was termination pay; | 
that that's the reason why they took all the expenses from 


the preceding months that very minute, that very morning, 
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added it up, gave him two separate checks, one for 
reimbursement and one which was considered to be termina- 
tion by Mr. Gerald Sprayregen. 

Now, why did I have Mr. Wetzell here as a 
witness this morning, your Honor? The reason was because 
Mr. Gavin stated and testified that he never knew W. Evans 
to be a TOP distributor. 

Now, in order to attack his credibility 
frankly I had Mr. Wetzell here to show that he knew of 
W. Evans. He was in the midwest, he knew of the report, 
and of course the old legal saying that where a person 
testifies falsely once he may testify falsely throughout, 
not only in that instance but in other instances. 

I therefore respectfully submit that the 


plaintiff is disentitled to any damages in this case. 


MR. WOLOSKY: The plaintiff would urge, your Honor, 


that he is entitled to a judgment as a matter of law. 
His contract clearly and unequivocally provides that 
there can be no termination of his contract unless it 
is in writing. The defendants produced no writing. 
Moreover, we have shown that there was no 
waiver of that provision. Defendants have attempted to 


show by various numbers of alleged modifications that that 
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2 || provision was waived. We would first urge that even if 

3 there were oral modifications there was no waiver of the 

4 ! oral termination provision because both sections are and | 


should be read separately. In fact they are treated 
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6 i separately in the Genera] Obligations Law of the State 

7 | of New York. That is Section 15301, Subparagraphs 1 and 

. 2. 

° ! We would also urge that there was no waiver 

10 in any event because there was no oral modification of 

1] | the plaintiff's agreement. Section 15301 relates to -- 

12 | Subparagraph l, relates to oral modifications and only | 

13 bars executory oral modifications, and each of the | 

4 | modifications urged by plaintiff were in fact executed | 
| 

15 | and fully carried out and therefore does not constitute | 

16 an oral modification in the sense that defendants urge. | 

Ww | Moreover, that same section of the General | 

18 | Obligation Laws provides that even an executor: modifi- 

19 cation is effective if ic is signed by the party against 

20 | whom enforcement of the change is sought. Each of the 

21 | oral modifications urged by the defendant were clearly 

and convincingly shown to have been evidenced by a writing. 

3 THE COURT: That isn't what the contract 

24 Says, by a writing, it says signed by the parties in 

25 writing. 


rdjw 51 
MR. WOLOSKY: Your Honor, we would urge 


that that provision of the contract must be read in 


» er , : . 
connection with the General Obligation Law of the State 


of New York. 

THE COURT: Is there any question that there 
was a waiver with respect to the modification provision, 
separating it from the termination provision? 

MR. WOLOSKY: Your Honor, we would urge that 
there was no waiver by the plaintiff. Maybe by the 
defendants but not by the plaintiff. 

THE COURT: All right, go ahead. 

MR. WOLOSKY: In any event, we would urge 
that both the oral modification and the oral termination 
should be read separately. There certainly was no waiver 
of the oral termination provision. 

We would urge also that there was not in 
fact an oral resignation. The testimony adduced at the 
trial through Mr. Gavin was that Mr. Gavin unequivocally 
3vated that he never resigned his position with the 
defendant, a there was no testimony from tie defendants 
that he ever did in fact resign. The witnesses took the 
etand and they clearly said, when asked was there a 
resignation, and they said, no, the minutes do not 


reflect a resignation in fact. 
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2 1 At best you take the defendants' testimony 
3 at face value and that is that sometime earlier in the 
4 || week Mr. Gavin had.said he would resign if Moran was not 
5 || fired. 
6 | Now, certainly we would urge that even if 


that statement attributed to Mr. Gavin is true, that 


8 a threat to resign is not in fact a resignation. And 

9 | when the board voted to accept it, Mr. Gavin's resigna- 
10 | tion, there was in fact no resignation before the board. 
ll : I would also like co comment upon the wit- 
12 nesses who testified as to the alleged ultimatum. Each 
13 one, each witness that came in here and stated that 

14 | Mr. Gavin had issued an ultimatum earlier in the week 

5 | was not only a director of Technical Tape but also other-~ 
16 | wise associated with Mr. Sprayregen, the chairman of tne 
17 ! board and his other business interests. 

18 | And in fact these witnesses could not, I 

he | repeat, could not, be consistent on what in fact the 

20 ultimatum was between themselves and as compared to the 
21 minutes of the meeting; they could not in fact be con- 
= sistent on other material events that happened during 

23 that week and during the course of that meeting. 

2 In fact, Mr. Silvestri conceded that earlier 
25 in the week Mr. Gavin had stated that he would consider 
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not resigning. That was after the ultimatum. 

Now, in contrast to the testimony of the 
interested witnesses Mr. Gavin has been, we believe, 
a straightforward witness and has testified fully to 
his best rememberance of the facts. I think Mr. Gavin 
fully explained that when he was asked ahout employment 
on his deposition he did not construe that to mean his 


consulting. 


In any event, we have at this trial fully 
made available all evidence regarding his activities e7 ur 
he was terminated by the defendant. 

In this regard we would urge that there was 
never a written resignation, there was no oral resignation, | 

| 

and the action to the board constituted a termination | 
of Mr. Gavin. 

In this regard, your Hones, I would like to 
make just one ot'ier point on the question of liability. 
If in fact Mr. Gavin as president of the company stated 
that he would fire Moran or he stated that he wanted to 
fire Moran and the board of directors voted that he as 
president and chief operating officer could not fire 
Moran, we would urge that that action was in fact a 
reduction in Mr. Gavin's rank and in fact a termination of 


his employment contract under the case of Rudman against 
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Cowell Publications, which appears at 
30 New York 2nd Page l. 

We would therefore urge that we are entitled 
to judgment on the question of liability. 

On the question of damages we would urge 
that the plaintiff is entitled to recover for breach of 
the employment contract $50,000 pilus $8,901 on the two 
and a half percent incentive bonus, and we would in that 
regard state that the amount he is entitled to on the 
bonus should be determined by the proof and not what is 
in the pleadings or in the pre-trial memorandun. 

I would like to note that no exclusions were 
ever made until August of '74, which was after this bonus 
would have accured -- 

THE COURT: Yes, but the 1972 resolution 
specifically refers to exclusions to be determined by 
the board. This wasn't pulled out of thin air. 

MR. WOLOSKY: It wasn't pulled out of thin 
air but I don't think they could have passed or made 
exclusions after the bonus would have accrued. If he 
became entitled to $8,901 -- 

THE COUR’ He wasn't entitled to that. 

You are misreading the ~-esolution. You have to be frank. 


That resolution specifically refers to exclusions to be 
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2 determined by the board. They were not defined at the | 
3 time. 
aN THE COURT: In any event, your Honor, we would ; 
5 | urge that the August 22, 1974 resolutions were not made | 
6 in good faith and they were only made after the institution | 
7 of this litigation and we would urge for the purposes 
S| of this litigation. 
9 Your Honor, we would urge that plaintiff is | 
10 entitled to $50,000 for breach of his employment contract, 
i $8,901 on the incentive plan, and we would urge that his | 
2 | net incomefrom 1973 as reported in his tax returns on 
13 his consulting and Encore Tape -- | 
” THE COURT: What is that net income? | 
| 
15 MR. WOLOSKY: $5,061. | o 
16 THE COUNP::. What de the net income from the | 
| 
W consulting -- from all sources and what was the amount | 
18 of the loss? There are other deductions in that tax | 
19 | return. | 
20 | MR. WOLOSKY: Your Honor, I will get his tax 
21 return. 
* Your Honor, on consulting igcome for the 
: 23 year 1973 there was a net amount after expenses of 
“| $19,945. We would ask that there be subtracted from that 
25 his loss of $14,884 on Encore Tape and Label, which would 
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2 || come out to the net figure of $5,061. 
3 | In 1974, although the witness stated that‘ hd 
4 received approximately $3,333 from Nepi, that he also 
5) | stated that his losses fro: Fncore Tape and Label were 
6 | running approximately at the same level, which would 
7 | have cancelled out that gain from Nepi. 
8 | THE COURT: Well, that was an approximation 
9 and I didn't regard it as substantial evidence at all. 
10 What else do you have? 
11 MR. WOLOSKY: Your Honor, at this point we | 
12 | would also ask for an aware of counsel fees with respect | 
13 | to the plaintiff's -- | 
14 | THE COURT: Under what section of the law | 
15 | are you asking for counsel fees? 
oa MR. WOLOSKY: Under Rule 11 of the Federal | 
W | Rules of Civil Procedure and under the case of Stratton 
18 Group Limited against Chelsea National Bank, 54 FRD 227 
19 | decided by Judge Bonsal of this court. 
20 | In that case counsel fees were awarded against 
21 the plaintiff Stratton Group Limited for making a complaint 
2 | and bringing an action which the Court determined to be 
j 3 in bad faith. 
2A | THE COURT: What section do you say that you 
2 are asking for counsel fees? 
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2 MR. WOLOSKY: Rule 11, which requires the 
| 

3 pleadings be asserted in good faith. 


THE COURT: Where does it state that counsel 


fees may be awarded? 


i . * 
au oo 


6 MR. WOLOSKY: I believe it says that appro- 


priate sanctions may be -- 


| 8 | THE COURT: It says the attorney may he sub- 
9 | jected to disciplinary action. 
10 MR. WOLOSKY: Your Honor, we believe the 
li | case just cited stands for that proposition. | 
12 THE COURT: Anything else? | 
13 MR. WOLOSKY: We believe that on our second | 
14 | 


claim that plaintiff is entitled to $35,000 severance 
pay. 

THE COURT: On what theory? You have just 
asked the Court to award you the full salary for the year 


that remained. 


Now, if he stayed in employment the full year 


and plaintiff paid him the full salary, are you saying 


that you are still entitled to termination at the end? 


MR. WOLOSKY: No, your Honor. 
THE COURT: Why are you entitled to that 


twice? I asked you that the other day. 


MR. WOLOSKY: We are not claiming we are 
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2 | entitled to it twice. What I am stating, your Honor, | 
3 | is that the termination pay would not be subject to | 
4 || mitigation since it was entitled severance pay. We 
5 | would say that we are entitled to the greater amount 
6 between the breach of contract of contract claim and | 
7 | the severance pay claim on the theory that the defendants 
8 | ought not receive the benefit of a lower award of damages 
9 | resulting from this wrongful discharge. 
10 THE COURT: fThat is an alternative claim. 
ll | Your alternative claim is that if the net damages under 
12 your first claim is below $35,000, then you ought to 
13 | get the termination rate. 
14 | MR. WOLOSKY: That's what I am saying. | 
| 

15 | THE COURT: Whichever is the higher figure. | 
16 MR. WOLOSKY: That's exactly it. | 
17 | THE COURT: I thought you were arguing you | 
18 were entitled to both, which is what you argued at the 
19 || beginning of the trial, and I didn't understand it. > | 
20 THE COURT: I will take a short recess. I 
21 | want to consider what you have said and go over some notes. 
a (Recess) 

4 23 THE COURT: I am going to dictate my notes 
2A to the court reporter now from some memos I have here 
25 


but it is not to be released until I get a chance to go 
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over it and edit and revise it 


the disposition now. 


430a 


but I think I will give 
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EDWARD WEINFELD, D.J. (Orally): 

This action In its early stages was simple enough, 
Plaintiff, John A, Gavin, sued the defendants Technical 
Tape, Inc. and its affiliate Tuck Industries, Inc, 
(hereafter "defendants"), upon a written agreement of 
employment for a three-year period, The agreement pro- 
vided for compensation of $35,000 per annum. However, 
during the course of plaintiff's employment his salary 
w s increased to $50,000, 

Plaintiff alleges that he duly performed his ser- 
vices until he was wrongfully discharged by the defen- 
dants on April 6, 1973. He seeks to recover $48,082.19 
unpaid salary for the duration of the contract, 

Under a second claim, plaintiff seeks to recover 
$35,000, based upon a severance pay provision contained 
in the agreement rather than at the salary rate referred 
to under the first claim. 

Under a third claim, he seeks damages under a two 


and one-half percent incentive bonus provision for the 


year 1972. 
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Under the fourth claim, a declaratory judgment Is 
sought for a bonus for the fiscal year 1973, 

In its Initial answer the defendants denied the 
wrongful discharge and the other material allegations 
of the complaint. Thus the Issues under the pleadings 
at that stage were comparatively simple. Essentiaily, 
the issue was had the defendant in breach of the employ- 
ment contract wrongfully terminated plaintiff's employ- 
ment? 

Plaintiff, however, moved for summary judgment, 
which, apart from opposition thereto, triggered a motion 
by the defendant for leave to serve an amended answer 
containing seventeen affirmative defenses and seven 
counterclaims, the number of which led this court at that 
time to question the good faith with which these numer- 
ous defenses and counterclaims were advanced, But in 
view of the liberal Rule with respect to amended plead- 
ings, the court granted the motion to amend to the ex- 
tent of allowing the amended answer to Include the af- 
firmative defenses of estoppel and waiver based upon 


certain conduct and changes in the agreement, and also 


permitted a counterclaim, 
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The resulting counterclaim contains a potpourri of 
allegations attributing to the plaintiff various acts 
of misconduct and incompetence during the term of his 
employment by defendants, such as ..tering Into contracts 
and arrangements in bad faith under terms detrimental to 
defendants, and allegations that plaintiff, after leaving 
defendants, engaged in unfair competition with them by 
using their trade secrets and attempting to divert thelr 
customers. 

In their counterclaim, defendants seek recovery of 
$265,652 and, in addition, $300,000 in punitive damages. 

Now that the trial is over, the evidence in, and 
the court has been afforded the opportunity to observe 
the demeanor of witnesses, | must say that not only have 
the defendants failed to sustain their burden of proof 
as to their counterclaim, but it is clear that these 
claims are so lacking in evidentiary support that the 
court's questioning the defendants' good faith when 
they first advanced the claims on their motion for 
leave to serve the amended pleading was justified, In- 


deed, no other comment need be made than to note de- 


fendant's withdrawal of the counterclaim at the close 
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of the entire case, 

Thus the case is now In the posture of its original 
and simple state, a claim of breach of an employment 
contract. 

Has the plaintiff sustained his burden of proof? 
The contract, as already noted, was in writing and en- 
tered into between plaintiff and defendant on April 5, 
1971 for a three-year period beginning April 5, 1971 
and ending April 5, 1974. It contained a provision to 
the effect that no modification or termination of the 
agreement shall be valid unless in writing and signed 
by plaintiff and defendants, 

Following plaintiff's entry upon his duties, there 
were modifications in the contract without specific 
writings signed by both parties. Plaintiff's services 
were terminated at the end of two years on April 6, 1973, 
without a specific writing signed by the parties. 

Under the @jreement, plaintiff was employed as 


defendant's senior vice president and chief operating 


officer at a salary of $35,000 payable in equal monthly 
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Installments at the end of each month. On April 25, 
1972, by resolution of the Board of D'rectors of defen- 
dant Technical Tape, Inc., plaintiff's salary was in- 
creased from $35,000 to $50,000, retroactive to April 
4, 1972. At the same meeting, the Board voted that 
plaint +? was to receive a bonus of two and one-half 
percent of the increment in net income from operat ions 
for the fiscal year 1972 and 1973 over the net income 
from operations for the fiscal y_ar 1971, subject to 
certain limitations and exclusions to be determined by 
the Board of Directors. 

At the same meeting, plaintiff was elected presi- 
dent of Technical Tape, Inc., made a member of Its 
Board of Directors, and elected a member of a three-man 
executive committee that functioned between meetings of 
the Board of Directors. Other event ccurred that 
were not provided for in the original written employment 
agreement. Plaintiff was granted an option to purchase 
common stock of Technical Tape, Inc. Also he received a 
total bonus of $10,000 in the year 1972, and defendants 


paid fur medical, surgical, major medical and disability 


insurance for plaintiff and his family. 
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It is a fair inference that these additional items 
were granted by defendants because they were fully satis- 
fied with plaintiff's services. 

With respect to these various matters, the parties 
did not specifically assent thereto in writing as re- 
quired by the employment contract's provision for modi- 
fications, Accordingly, the defendants contend that 
with respect thereto the parties walved the provision, 
These matters were fully executed and reflected benefits 
to each of the parties. 

The court finds that the parties did walve the pro- 
vision that any modification had to be assented to in 
writing by both parties. The defendants, however, fur- 
ther claim that by their conduct and the waiver of the 
modification clause, the parties also manifestec a waiver 
of the requirement that no termination was valid unless 
in writing, signed by both parties. Based thereon, the 
defendants argue that plaintiff offered his resignation 
o.ally which was accepted at a Board meeting. The plain- 
tiff denies he tendered his resignation, 


It would be unusual, if not unrealistic, to have 
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expected the parties in the instance of an increase tn 
salary, a bonus payment, an incentive bonus proviston or 
the other items, benefits to both the respective parties, 
to have signed a writing manifesting those modifications. 
However, upon all the evidence and under the circumstances 
here presented, | do not find that the parties also In- 
tended to waive the provision against oral termination 

of the agreement. 

Moreover, based upog all the evidence, | find that 
even if there were a waiver of the written termination 
provision, the plaintiff did not orally resign or offer 
his resignation to the devendants. 

The final events in the relationship of the parties 
concerned a controversy Involving the continued employ-~ 
ment of one Moran, whom plaintiff intended to discharge, 
Plaintiff and Gerald Sprayregen, Chairman of the Board 
of Technical Tape, Inc., had rather strong differences 
on this subject, as a result of which a special Board 
meeting was called by Sprayregen, at which he apparently 


dominated the other members of the Board, The evidence 


leaves no doubt that he became much excited and enraged 
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at this meet.ng. Sprayregen sald the meeting had been 
calied because plaintiff had Issued an ultimatum that 

if Moran were not fired he would resign. Plaintiff at 
the meeting denied he had issued an ultimatum or that 

he had offered to resign. 

While prior to the meeting at a conference with 
Sprayregen the plaintiff may have used language that 
suggested the ultimatum that he would resign if Moran 
were not fired, he did not in fact tender his resigna- 
tion or resign either at the Board meeting or at any 
time prior thereto. An ultimatum of what one would do 
is different from what one actually does. 

Plaintiff, as a member of the Board of Directors, 
were present when the resolution was proposed and 
passed to continue Moran as an employee, with plaintiff 
casting the only negative vote. It is significant that 
if plaintiff had tendered his resignation or tn fact 
actually resigned, no resolution was proposed or passed 
by the Board accepting the resignation while he was 


still present at the Board meeting. This ts all the 


more significant since one of the Board members was 


Pd ! = h79~ 
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counsel to the corporation and familiar with the con- 
tract which contained the provision requiring a writing 
signed by both parties for its termination. Only several 
hours later, after there had been iuch discussion between 
Sprayregen and plaintiff, did the otner members of the 
Board assemble in plaintiff's absence and pass a resol- 
ution in which the Board purported to accept a resigna- 
tion that had not been offered by plaintiff. 

While it is acknowledged that at the Board meeting 
plaintiff repeatedly denied that he had offered to re- 
sign or that he had issued an ultimatum, although he 
later admitted that before the meeting he had issued 
one, the minutes make no mention of this. Plaintiff 
reported to his office the next business day following 
the meeting, prepared to carry on his duties, but was 
prevented from doing so by Gerald Sprayregen, who ear|- 
ier that morning had removed plaintiff's belongings from 
his office, 

In short, | find that the controversy about Moran 


was used as a pretext by the defendants to terminate 


plaintiff's service without justification and that plain- 
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tiff is entitled to damages as follows: upon his first 
claim, the sum of $48,082.19. Since he ts awarded dam- 
ages based upon his salary of $50,000 for the balance of 
the contract period, plaintiff Is not entitled to sever- 
ance pay as alleged under his second claim. As toa 
bonus for the year 1972 based on an increase tn profits 
over 1971, as alleged in the third claim, | find that 
plaintiff has failed to sustain his burden of proof as 
to this item. Under the resolution establishing the 
bonus, the Board of Directors had power to exclude Items 
in calculating the net profit. While it is true that 
the Board did not take action on this matter unti] Aug- 
ust 1974, long after plaintiff commenced this suit, | 

am satisfied that it was justified in excluding the 
profit of the Steadley Company, which was engaged in a 
business different from the tape business for which 
plaintiff's services were principally rendered, Upon 
this exclusion it appears there was no increase in profits 
in the year 1971, and therefore no bcnus payment is due 
plaintiff for that period, 


As to the fourth claim, which seeks a declaratory 


judgment as to a bonus for the year 1973, there is no 
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evidence to sustain plaintiff's clatm and, accordingly, 
it is dismissed, 

Finally, as against che award in favor of the plain- 
tiff, defendants are entitled to credit for such net sums 
as plaintiff earned from the date of his discharge to the 
end of the contract period, | find that plaintiff had 
income from employment and consultative activities from 
April 6, 1973 for the balance of 1973 of $19,945, and 
from January | to April 5, 1974 of $3,166, a total of 
$23,111. 

Further, | find that the plaintiff incurred losses 
in a tape business he engaged in following his discharge 
in a reasonable and good faith effort to generate Income, 
The losses amounted to $14,884, which, deducted from the 
gross income of $23,111, leaves net earnings of $8,227 
to be deducted from the $48,082.19. Plaintiff is there- 
fore entitled to a net recovery of $39,855.19, to which 
there is to be added interest from the date of discharge, 


April 6, 1973. 


Costs may be taxed in accordance with the Rules. 


M ‘ 
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The foregoing shall constitute the Court's Findings 


of Fact and Conctustons vf Law, 


Dated: New York, N.Y. 
January 8, 1975 EOWARD WEINFELD 


nited states District Judge 


| (We) hereby certify that the foregoing 
is a true and accurate transcript, to the 
best of my (our) skill and ability from 
my (our) stenographic notes at this pro- 
ceeding. 


Raymond Deitmore 


Official Court Reporter 
U.S. District Court 


ih sil 
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OPINION, FINDINGS OF FACT AND CONCLUSIONS OF LAW FILED 
JANUARY 10, 1975 


(Printed herein at p.450a) 
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ORDER TO SHOW CAUSE FILED FEBRUARY 7, 1975 6ha 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YQK 
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| 

JOHN f CAVIN, 

| 

Plaintiff, { 

73 Civ. 2120 (EW) 

- against - es 2 C | 

ORDER TO SHOW CAUSE | 

TECHNICAL TAPE, INC.,et ano., L-~ /T4 A (rAY 

| ; i 

Defendants | 
— ee ee ee x 


fi Upon the annexed affidavit of SAM PANISH, sworn to 

ji the 16th day of January, 1975, upon the opinion, findings of 
fact and conclusions of law made by United States District Judge 
» enteral on January 10, 1975, upon the Judge's 
Trial Minutes and upon the proceedings had herein, 


Let the plaintiff or his attorneys show cause before 


| this Court in Room 128 of the United States Courthouse, 40 Centre 
! 

: = 77 * ae 

Street, New York, N.Y. at 2:15 P.M. on January 2. , 21975. or 

as soon thereafter as counsel can be heard why an order should 


' 


not be made and entered herein as follows: 
1. To amend the opinion, findings of fact and conclusions 


| 
| 
| 
>) 
of law entered on January 10, 1975 and any judgment entered pursuant 
thereto, to open the judgment entered, if any, and amend the 
} 
' 


findings of fact and conclusions of law or make new findings and 


: 
| 
| 


| 
i! 
it 


| i ea ee re “4 FAS HAGA requested that he ranaivn Con 11 


| 
{ 
| 
Lé64a-] 
conclusions, to amend and direct the entry of a new judgment and | 
for a new trial, pursuant to Rules 52 and 59 of Federal Rules | 
of Civil Procedure. | 
2. To stay all proceedings in enforcement of the | 
judgment and executions the:eon on behalf of the plaintiff, his | 
attorneys, agents and any United States Marshal from enforcing 
the said judgment, pending the disposition of thi motion, pursuant 
to Rule 62 of Federal Rules of Civil Procedure. | 
3. For such other and further relief as to this Court | 
may seem just and proper. | 
And in the meantime, until a hearing and determination 
of this motion, all proceedings on the part of the plaintiff,his 
attorneys, agents and any United States Marshal be and -he same 
; at Ar & Uk ha 71 ae 
hereby are stayed. 4 J Ayre 
Sufficient reason appearing therefor, %@ service 
of a copy of this order and the accompanying affidavit, upon 
PARKER, CHAPIN & FLATTAU, aor par the plaintiff, on or 
before January?? _, 1975 shall be deemed sufficient service 


thereof. 


DATED: New York,N.Y. 


January Laue 1975 ; Se sere 


EDWARD WEINPFELD sU-SeD oe 
deta a a 


” 
c 
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OPINION, FINDINGS OF FACT AND CONCLUSIONS OF LAW ANNEXED 
TO ORDER TO SHOW CAUSE 


(Printed herein at p.450) 


m=. WAVED AT ATA TO AR nent 8 6 sce ene 


466a 


RUARY 7, 1975 
UNITED STATES DISTRICT COURT 


AFFIDAVIT GF SAM PANISH IN SUPPORT OF MOTION FILED FEB- | 
| 

SOUTHERN DISTRICT OF NEW YORK 
| 

| 


Plaintiff, 
73 Civ. 2120 (KW) 


APPIDAVIT 


i) 


‘ECHNICAL TAPE, INC., et ano., 


Defendants. 


STATE OF NEW YORK ) 
)ss.: 
COUNTY OF NEW YORK) 


SAM PANISH, being duly sworn, deposes and says: 


I am an attorney and counsel to SMITH, PANISH & GETLAN, 
which firm is of counsel to GERALD A. FOX, the attorney of record 
for the defendants in the above entitled action. This affidavit 
is being respectfully sibmitted on behalf of the application of the 
defendants to amend the opinion, findings of fact and conclusions 
of law of this Court,entered on January 10, 1975, to open any 
Judgment that may have been entered thereon, to amend the findings, 
of fact and conclusions of law or make new findings and conclusions, 
to amend and direct the entry of a new judgment and for a new 
trial, and for a stay. 


In brief, the plaintiff sued the defendants (hereinafter 


| 
j 
' 
| 
referred to as "defendant") on four (4) separate claims: | 


‘ WATERED ADP NATION AY CMNMMTA Tr waismenmrarce 
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(1) The first claim for breach: of an employment. | 
agreement in the sum of $48,082.19; 
(2) The second claim to recover $35,L. -.00 for | 
Severance pay, pursuant to the written contract ; 


(3) A claim for a two and one-half percent (2 1/22) 


incentive bonus by reason of any increment of fiscal 1972 
net income over fiscal 197] net income; and 

(4) A claim for a declaratory judgment as 
to.the bonus of two and one-half percent (2 1/2%) for 


fiscal 1973 over 1971. 


Since this Court found that the plaintiff is entitled 


to recover on the first claim, which was for wrongful discharge, 

| 
it held that the plaintiff is not entitled to severence pay, as 

| 
alleged under his second claim. No award was made to the plaintiff 


‘ 


under his third claim, in that it was found that he failed to 


| 
Sustain his burden of proof. The fourth claim was dismissed Ln 
that, there was no evidence to sustain it. 

! 


Th€re are three (3) main issues to be resolved in 
connection with this motion, and they are as follows: 

(1) Whether the plaintiff was entitled to recover 
Bat a@it. 

(2) Upon the finding of a recovery in plaintiff's favor, 


whether it should have been under the second Claim, instead of the! 


first claim. | 
: | 
4 i 
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(3) Whether the damages were correctly computed in | 


accordance with law. 


AS TO Tit PLAINTIFF'S ENTITLEMENT 
TO RECOVERY. 


This Court hearing this case non-jury found as a fact | 
“at "even if there Was a walver of the written termination ! 

provision, the plaintirr did not orally resign or offer his 

resignation to the defendants,"(Opinion dated January 8, 1975 

page 7). his issue must however be resolved in accordance with 

the agreement dated April 5, 1971 (plaintiff's exhibit "1" in 

evidence). It is there specifically provided in paragraph "6" 

{| thereof that "No modification or termination of this Agreement 
Shall be valid unless in writing and Signed by GAVIN and the 

; COMPANY." A fair reading and interpretation would simply mean 

that both parties must sign a writing in order to change the 

agreement. However, ac this Court found, in its findings there 

| has been numerous modifications without a writing executed by 


both parties. Since the parties acted upon all those modifications 


many of which were made Solely at a Board of Directors meeting, 


| 
Similar applicatior Should be made as to the termination of } 
{ 

Plaintiff's employment at a Board of Directors meeting, which 
| 


was held on April 6th, 1973 (defendant's exhibit "S" in evidence), 


CNS CALCUMStances Nese Pesemctea, J Cr 
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The point is that equal application should be given to the 
action of the Board of Directors sincé it is in both instances 

modification cr a termination which required the writing 
by both parties and it is so set forth in one «nd the same 
sentence vhe written agreement. In addition, on the evidence 
adduced at the trial, each member of the Board of Directors that 
waS present at the meeting ana all of whom testified, understood 
that there had been a resignation given by the plaintiff. It 
is submitted, that it is of no moment, that the plaintiff was 
mot present during the afternoon session of the Board meeting on 
April 6th, 1973. A quorum was present at that session, so that 
even if the plaintiff was present, he would have been outvoted 
four (4) to one (1). By his absence, the vote was unanimous by 
the four (4) members present. It therefore was a distinction 
without a difference as to the actual physical presence of 
the plaintiff. 

Tt is respectfully submitted that this Court erred in 

a finding which it made, when it stated that the minutes made no 
mention, that at the Board meeting plai-tirfr repeatedly denied 
that he had offered to resign or that he issued an ultimatum, 
although he later admitted that before the meeting, he had issued 
one (Opinion p.9). In respect to this, defendants’ exhibit "Ss" 


in evidence states as follows: 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
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"Mr. Gavin and Mr. Gerald Sprayregen then disagreed 

as to whether or not such ultimatum had been issued. 

Mr. Herman Sprayregen ‘then asked Mr. Gavin to state 

to the Board whether, in fact, he had made such a 

Statement. Subsequatly, Mr. Gavin acknowledged that 

he had, in fact, made the statement attributed to 

him by the Chairman" 

A copy of defendants' exhibit "S" is annexed hereto and | 
| 
d 
| 


forms part hereof. 


The finding of fact that the plaintiff did not tender 
or in fact actvally resign from his position is contrary to the 
wight of the evidence. The continued meeting of the Board on 
April 6th, 1973 during the afternoon session Significantly atteste 
to the resignation by the plaintiff and its acceptance by the 
Board of the defendant. It was so understood by each and every 
Board member. The Board meeting was not concluded in the morning, 
the platt: ff signed a waiver in respect to notice of the meeting 
‘ and was therefore bound by each and every resolution that was | 
passed by the Board, even though he was only present during the | 
| <a My otha during the recess between the morning, and “diab. 
It is therefore submitted, that amended findings of fact | 
and appropriate and corollary conclusions of law therefore be wane, 
as a result of the aforesaid so as to deny to the plaintiff a 
judgment in respect to his first claim. 
WHETHER THE RECOVERY IN FAVOR 
OF THE PLAINTIFF SHOULD NOT HAVE 


BEEN UNDER THE SECOND CLAIM 


| 
! 
} 
| 
INSTEAD OF THE FIRST CLAIM. __ | 


Although as heretofore indicated, the defendant .isagrees 


with the ultimate finding of this Court as to liability in favor | 


' Of the plaintiff, it is submitted that for the purposes of this | 


wMwM4M MOE MLawil LLOMmM Cie eCVlaence ada le 
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motion the Court in any event mandated recovery on the wrong 
theory and in respect to the wrong claim. The factual authority, 
that is germane for this proposition is, "Should the COMPANY at ! 
‘ any time from April 5, 1973 to April 5, 1974 terminate GAVIN'S | 
: employment for any reason whatever, including but not limited to 


oe 
GAVIN'S inability to perform, merger, dissolution or sale of stock 


|| or assets of the COMPANY, GAVIN will receive severance pay in the | 


amount of $35,000. per annum, payable in equal monthly install- 
‘ments at the end of each month until April 5, 1974."(plaintiff's 


exhibit "1" in evidence, agreement of April 5, 1971, para. 2). 


| 
| 
The basic issue is whether in view of that clause, the | 
| plaintiff may recover damages for wrongful discharge, or is the | 
| agreement binding. It is submitted that the parties are bound by 
the agreement as and when written and that the aforesaid provision 
shmld not be disregarded. It may be that the gross recovery 
allowed herein in the sum of $48,082.19 was based upon the 


1 


plaintiff's then salary, but no such provision was set forth in 


| 

| 
ii the agreement. If the parties desired that the severance pay 
hat would be payable in the event of a termination should be at ! 
the salary that the plaintiff was receiving at such termination, 
then it could have so stated in plain unambiguous language. In- | 
| stead, the parties specifically fixed the severance pay in the | 
amount of $35,000.00 per annum. This in effect was a liquidated 


; t 
c damage provision. If at the time of the termination, the plaintiff 


| 
was in fact receiving a sum less than $35,000.00 would the plaintiff 


‘ 
then be satisfied to recover that lesser sum as his initial damages 
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aS opposed to the stipulated sum of $35,000.00? ‘The severance * 
Pay clause could have Clearly: stated that if there were any 
increases in salary to the plaintiff during the life of the 
contract, then the Severance pay would be accordfngly increased 
to that amount. The clause itself is clear on its face and 


Should not be rewritten.There was no evidence that $s clause was 
ever changed by the parties in any manner. 


| 
To give effect to the terms of the termination clause 
it must encompass any type of a discharge. How else could the | 
employee be terminated? The plaintiff must be told by someone | 
that his services are no longer required, whether it is by the 
Chairman of the Board or the Board of Directors. Once the 
Plaintiff is informed that his services are no longer needed, 
regardless of the form it takes, that is t&éntamount to a termina- 
tion under paragraph "2" of the agreement. It is at that juncture| 
that the $35,000.00 damage clause becomes applicable. Would the 

| determination insofar as the parties are concerned have been any 


: different if the Board or the Chairman of the Board notified the | 
plaintiff, either orally or in writing that he is not to return to! 


3 discharge 
work any further? Would that be considered wrongful/or a termina- 


| tion? —Can any distinction be so made in the light oi’ the agree- 
ment of the parties? It appears that, that is the very reason an 
the dause since it is specifically set forth that the plaintiff's 


employment may be terminated " for any reason whatevwr ms 


| 
| 
| 
| 
| 
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Consequently, the finding and conclusion that the plain- 


tiff is entitled to recover on his first claim in the sum of 
; $48,082.19 is erroneous, it is submitted. This finding and 
conclusion should be amended and corrected so that if there is 


any recovery in favor of the plainiff, it should be on the 


second claim in the sum of $35,000.00. 


WHETHER THE MITIGATION DEFENSE 
_WAS PROPERLY CONSIDERED. _ 


\ 
! 
| 
| 
| 
| 
| 
= | 
It was found that plaintiff's total income from | 
| 
employment and consultative activities for the period from | 

April 6th, 1973 to April 5, 1974 amounted to TWENTY-THREE THOU- 

|, SAND ONE HUNDRED AND ELEVEN ($23,111.00) DOI-LARS. However, 

is submitted, that the losses from the tape rausiness of the | 
plaintiff, whichw@e then deducted in the sum of FOURTEEN THOUSARD) 


EIGHT HUNDRED AND EIGHTY-FOUR ($14,884.00) DOLLARS, should not have 


been charged to the defendant. On a finding of recovery in favor 

of the plaintiff, the initial amount should have been THIRTY-FIVE 
! THOUSAND ($35,000.00) DOLLARS ,as hereinbefore indicated and from 
this amount the defendant 7> entitled to a credit of TWENTY-THREE 
THOUSAND ONE HUNDRED AND ELEVEN ($23,111.00) DOLLARS, which makes 
a net difference in favor of the plaintiff, in the sum of ELEVEN- 
THOUSAND EIGHT HUNDRED AND EIGHTY-NINE ($11,889.00) DOLLARS. That 
is the extent of the plaintiff's recovery, which however the defendant 


agoes not concede, but it is only pointed out for the purposes of 


es dee 


| 
| 
| 
| 
| 
| 
| 
| 
i 
p 
| 
| 
| 
| 


this motion only. 


The defendant Should neither be an insurerwr a partner 


of ‘bhe plaintiff in the business risk. which he undertook. Once 
he engaged In his own business, he eliminated himself from the 
Job market. It is immaterial whether he acted in good faith or 
not. The just and equitable principle would be that by taking 
the risk of being an Shrreprencar, then the plaintiff condoned or 
waived nis right to the recovery of damages. Assume that the 
Plaintiff made no income from his own business, but instead Seer 
a loss, for exmple, of FIFTY THOUSAND ($50,000.00) DOLLARS. Could! 
it be argued that in addition to the THIRTY-FIVE THOUSAND ($35,009.00) 
DOLLARS, the plaintiff should be credited with that amount and so 
have a recovery of EIGHTY-FIVE THOUSAND ($85,000.00) DOLLARS? The 

|, Plaintiff was not under any onus to enter into his own business. 

| He could have rested on a good faith showing that he attempted 
to obtain Other employment, made the income from the consultative 
‘ees that was testified to and then seek a recovery on the damages 

. that he may be entitled to less the income that he earned. It is 

r unfair,’ inequitable and unjust to charge the defendant and credit 


the plaintiff with the loss in the sum of FOURTEEN THOUSAND, EIGHT 


This motion is being instituted within ten (10) days 
after the opinion of this Court has been entered on the docket 


The docketing date is set forth as January 10, 1975 on the postal 


/ 

| 

t 

| 

| 

HUNDRED AND EIGHTY-FOUR ($14,884.00) DOLLARS. | 
| 

| 

| 

| 


card received from this Court. { 


| 
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The reason why an order to show cause is requested, is 
in order to obtain a stay of the execution, and enforcement of 
any judgment that was entered, or may have been entered in this 
matter, pending a determination of this motion on the merits. 

No previous application has been made to this, or any 
other Court or Judge, for the relief requested herein. 

WHEREFORE, it is respectfully requested that this 
Court sign the annexed order to show cause and grant the relief 
requested therein and for such other and further relief as to 


this Court may seein just and proper. 


Sworn to before me this 
16th day of January, 1975. 4 
~ SAM PANIS 


/ h~ ‘ LAr 
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DEFENDANT'S EXHIBIT § - ANNEXED TO AFFIDAVIT OF 476 
SAM PANISH 


MINUTES OF A SPECIAL MEETING OF THE 
BOARD OF DIRECTORS 
OF 
TECHNICAL TAPE, INC. 
Held April 6, 1973 


A Special Meeting of the Board of Directors of Technical Tape, Inc., 
(the Company") was held on Friday, April 6, i973 at 200 Park Avenue, 
Suite 2020, New York, New York at 8:30 Aw«M. 
Waivers of Notice of Meeting, signed by the Directors of the Company, 


were presented to the meeting and filed as part of these minutes. 


The following Directors, constituting a quorum of the Board, were 
sy 


« 


present: 
Richard Bernard 
John A. Gavin 
Gerald Sprayregen 
Herman Sprayregen 
Howard Weitz 

W. David Robbins and Don Silvestri were absent from the meeting. 

Mr. Gerald Sprayregen acted as Chairman of\the meeting and Mr. 
Howard Weitz acted as Secretary. 

The Chairman stated that the purpose of the meeting was to consider 
aud act upon an ultimatum issued by Mr. John Gavin to the Chairman on 
Tuesday, April 3, 1973 at Mr. Gavin's office in New Rochelle, New York 
to the effect that, unless the employment of Mr. Donald Moran, Vice President 


of Marketing of the Company, was terminated by April 6, 1973, Mr. Gavin 
¢ 


would immediately resign as a Director and as President of the Company 


Nitinsne sacl 
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and its subsidiaries. Mr. Gavin and Mr. Gerald Sprayregen then disagreed 

as to whether or not such ultimatum hadi been issued. Mr. Herman Sprayregen 
then asked Mr. Gavin to state to the Board whether, in fact, he had made 

such a statement. Subsequently, Mr- Gavin acknowledged that he had, in 


fact, made the statement attributed to him by the Chairman. After discussion, 


Mr. Herman Sprayregen proposed that a vote be taken by the Board as to 
whether or not Mr. Moran's employment by the Company should be terminated. 
All of the Directors present, except Mr. Gavin, thereupon voted in favor of 
Mr. Moran's employment not being terminated. 

Messrs. Bernard, Herman Sprayregen and Weitz thereupon left the 
meeting and the meeting was accordingly recessed until later in the day. 

At 3:00 P.M., the meeting was reconvened at the same place and there 
were then present Messrs. Richard Bernard, Gerald Sprayregen, Herman 
Sprayregen and Howard Weitz, constituting a quorum of the Board. Mr. 

“0 
Gavin was absent fre’ the reconvened meeting. 

The Chairman then stated that it would be in order for the Board to 
act upon Mr. Gavin's resignation as a Director and as President of the 
Company. Upon motion duly made by Herman Sprayregen and seconded by 
Mr. Weitz, it was unanimously 

RESOLVED, that the resignation of John Gavin 

as a Director and as President and Chief Operating 
Officer of the Company, and as a Director and as 
an Officer of each of the Company's, subsidiaries 

in which he serves in such position dr positions is 
hereby accepted, such resignation to be effective 


immediately. 


The Chairman then stated that he had met with Mr. Gavin for approximately 


three hours after the morning meeting had been recessed. The Chairman 
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[ reported that Mu. in had requested that he receive from the Company 
: an amount in cancellation of his employment arrangement with the Company. 
The Chairman then stated that, since Mr. Gavin had resigned from the 
Company, he would not at this time recommend that any immediate arrange- 
ment besmade with Mr. Gavin, but that further Study of the matter would 
be made and counsélfor the Company would be consulted. 
| Discussion thereupon ensued concerning the office of President vacated 
by Mr. Gavin. Mr. Gerald Sprayregen was thereupon duly nominated by 
Mr. Bernard to serve as President of the Company in addition to the other 
offices held by Mr. Gerald Sprayregen. Mr. Weitz seconded Mr. Sprayregen's 
nominatior whereupon it was unanimously 


] RESOLVED, that Gerald Sprayregen is hereby elected 

to the office of President of the Company, in addition 

to his offices as Chairman of the Board and Chief 

Executive Officer, fer the ensuing year and until his 

Successor is duly elected and shall have qualified. 

Discussion thereupon followed concerning the advisability of publicly 
announcing Mr. Gavin's resignation. It was the consensus of the Directors 
that such announcement should be made on Monday morning, April 9, 1973. 
Mr. Weitz was then instructed to issue an appropriate news release at 
that time. 

The Chairman next stated that the resignation of Mr. Gavin had also 


created a vacancy on the Executive Committee of the Company. Mr. Bernard 


thereupon duly nominated Mr. Herman Sprayregen to serve as a member 


of the Executive Committee, which nomination was seconded by Mr. 
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Weitz. Whereupon, it was unanimously 


RESOLVED, that Herman Sprayregen is hereby 
elected to serve as a member of the Executive 

. Committee for the ensuing year and until his 
Successor is duly elected and shall have gualified. 


There being no further business, the Special Meeting of the Board 


of Directors was thereupon adjourned. 


___-Secretary 


Dated: April 6, 1973 
New York, New York 
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WAIVER OF NOTICE OF SPECIAL MEETING 
OF THE BOARD OF DIRECTCRS 


OF TECHNICAL TAPE, INC, 
TO BE HELD APRIL 6, 1973 


r 


The undersigned hereby waives notice of a Special 
Meeting of the Board of Directors of Technical Tape, Inc., to be 
held on Friday April 6, 1973 at 8:30 A.M. at Suite 2020, 200 Park 
Avenue, New York, New York for the purpose of considering and 


acting upon such matters as may be brought before the meeting. 


“ John Gavin 


a 


a 
a 
s , 
a ak ic » y Sere 
Le PM tt Ye 
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_Don Silvestri 


as Spra, -egen 
f ( i "LbEL EW oF Aes ne All 


Herman Sprayregen 


Pe Oe. Litiige— 


- 


Howard Weitz 


/ 


Dated: April 6, 1973 
New York, New York 
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( WAIVER OF NOTICE OF SPECIAL MEETING 
/ | OF THE BOARD OF DIRECTORS 

OF TECHNICAL TAPE, INC. 

TO BE HELD APRIL 6, 1973 


The undersigned hereby waives notice of a Special 
Meeting of the Board of Directors of Technical Tape, Inc., to be 
held on Friday April 6, 1973 at 8:30 A.M. at Suite 2020, 200 Park 
Avenue, New York, New York for the purpose of cons)dlering and 


ry acting upon such matters as may be brought before the meeting. 


W. David Robbins 


Dated: April 5, 1973 
Richmond, Virginia 


AFFIDAVIT OF AMOS ALTER IN OPPOSITION TO MOTION FILED usre Y) 
' FEBRUARY 2, 1975 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 


JOHN A. GAVIN, 


Plaintiff, 73 Civ. 2120 (EW) 
| 
| -against- 
| TECHNICAL TAPE, INC., et’ ano., AFFIDAVIT IN 
OPPOSITION 
{ Defendants. ; 
\} 
5 se a Ae ee eer eee, gee ee ee ee 
| 
| STATE OF NEW YORK 
| COUNTY OF NLW YORK : SS.: 


| 

| AMCS ALTER, being duly affirmed, deposes and says: 
l. I ama member of the bar of this Court, and am 
associated with Parker, Chapin and Flattau, attorneys for tne 
| plaintiff, John A. Gavin. I make this affidavit in opposition 


] to defendants’ motion for new findings and conclusions followine 


a non-jury trial (Rule 52, Federal Rules of Civil Procedure), an 
J 


| for a new trial (Rule 59). 
| 2. After defendants wit 

the end of trial, which the Court expressly no 
| interpesed in good faith (Opinion,* pp. 3-4), this action 

became what it had originally been--a simple diversity breach 

of employment contract case, the fundamental issue being whether 
| plaintiff was wrongfully discharged, as he claimed, or whether 


he hed orally resigned, <. defendants claimed. The contract 
contained a no-oral-termination clause, and the Court, after 


rew their counterclaim at 
a non-jury trial, expressly found (Opinion, p. 7) that 


*¥Reference 1S to the Ovinion, Findings of Fact and Conclusions 


f | of Law of this Court, filei 10 January, annexed hereto as 
ei Exhibit  "A™, 
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"[U}pon all the evidence and unce:! 
the circumstances here presented,, I dex 
not find that the parties. . .intended to 
waive the provision against oral termina- 
tion. 


"Moreover, based upon all the evidence, 

I find that. . ~<the plaintiff, did not orally 

resign or ~ffer his resignation to the defen- 

dants." 

3. .The Court further found (Opinion, p. 9), based 
on the undisputed facts, that 

"Plaintiff reported to his office the 

next business day fcllowing the meeting [at 

which defendants claimed he had orally 

resigned], prepared to carry on his duties, 

but was prevented from doing so ‘by Gerald 

Sprayregen [{defendants' Chairman of the 

Board], who earlier that morning removed 

plaintiff's belongings from his office." 

4. The Court accordingly awarded damages to plaintiff 
for his unpaid salary of $48,082.19, less the net amount of 
$8,227 found earned in mitigation, for a total of $39,855.19 
(Opinion, pp. 10-11). The Court further concluded (Opinion, 
p. 10) with respect to plaintiff's claim for severance pay, 
that he was not entitled thereto since he was awarded damages 


based upon his salary for the balance of the contract period. 


5. Defendants have now moved for new findings and 


conclusions, and for a new trial. As appears more fully herein- 
after and in the accompanying Memorandum of Law, the motion is 


entirsly without merit, and must be dismissed with motion costs 


i 
\ 


to the plaintiff. 


6. In the first place, the matters that defendants 
seek to argue on this nétion may not properly be considered 
either on a motion for new findings and conclusions, or on 
a motion for a new trial. As is demonstrated in the accom- 
panying Memorandum of Law, it is not proper for a party to 


move for amendments or additional or different findings that 


aah) peaks » ¥ » yy 
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in effect seek a reversal of the judgment. A Rule 52 (b) motion 
cannot serve as a vehicle for a rehearing on the merits. The 
same objection exists with respect to the motion when considered 
under Rule 59. As is also demonstrated in the accompanying Memo 
randum, if, as defendants claim, this Court erred on the law, 
their remedy is by appeal, not by motion for a new trial, unless ¥ 
there appears on the face of the record error amounting to a 
manifest misapprehension of law, which is clearly not the case 
here. A mistake of fact sufficient to sustain a motion under 
Rule 59 must also appear on the face of the record, and be a 
manifest mistake, clearly erroneous. Since this Court erred 
on neither the facts nor the law, and certainly, even under 
defendants' version, did not on the face of the record make 
any manifest error, the motion must be in all respects denied with 
costs.* 

7. Furthermore, the "errors" that defendants 
urge are clearly not errors at all, but manifestzsy correct 
determinations. Thus, defendants assert that this Court erred 
in finding no resignation by plaintiff. This factual argu- 
ment (actually an attempted reargument) is in any event 
legally irrelevant, because the contract contained a no-oral- 
termination clause. This Court expressly found this clause 
not to have been waived (Opinion, p. 7), and no challenge 
is here raised to this finding. No oral termination may 
thus be asserted as a matter of law. Furthermore, the 
finding of no oral termination in any case was clearly 


correct. The inference most favorable to defendants that 


*While a new trial may in some circumstances be granted because 
of newly discovered evidence, no such claim is made on this 
motion. 


Te ne ge ee ee ed ee er a ee ee ere eS eee: ae ee See cP eer a eae 
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could be drawn from the evidence adduced was that plaintiff had 
given an ultimatum to resign, not a resignation (although 
defendants' witnesses contradicted each other and the 
board minutes [Defendants' Exhibit "S" in evidence) as to 
what the terms of the alleged ultimatum were). As this 
Court correctly observed (Opinion, p. 8): 


"An ultimatum of what one would do 
is different from what one actually does." 


8. Defendants' second assigned error is that this 
Court erred in awarding damages under plaintiff's first claim 
for breach ($39,855.19, as computed by the Court [Opinion, 
pp. 10-11]), rather than for severance pay under plaintiff's 
second claim ($35,000.00). The basis of defendant's argu- 
ment is the assertion (moving affidavit, p. 6), that the sever- 
ance pay provision "in effect was a liquidated damages provi- 
sion", and thus is the only measure of plaintiff's damages. 
Since this contention is clearly incorrect, the motion must be 
denied. 

9. It must first be noted that this assertion, 
since it is a matter in avoidance of liability, should have 
been pleaded as an affirmative defense to plaintiff's first 
claim. However, defendants wholly failed to plead this 
in their original answer; in the proposed amended answer 
(despite the presence of seventeen other proposed affirmative 
defenses); in their actual amended answer; cr in the amendment 
they sought to make at trial. This new propcsed affirmative 


defense, sought to be raised now for the first time only 


after trial, is manifestly late sna clearly cannot be 


considered.* . 486a 
10. In any event, it does not appear from the face 
of the contract (Plaintiff's Exhibit 1 in Evidence, Exhibit "B" 
hereto) that the severance pay provision is a liquidated damages 
clause, and the trial record is entirely devoid of any evidence 
on this point other than the face of the contract.** The 
clause in question refers to "severance pay", and does not 
mention liquidated damages. It states that it is payable 
inter alia, if the termination is due to "GAVIN'S inability to 
perform", a case where defendants obviously would not be liable 
for damages at all. It makes no recitation of the diffuculty 
of computing damages in case of breach, and any such recitation 
clearly would have been false. It fixes the severance pay 
rate ($35,000 per annum) at the same figure as the original 
Salary rate therein provided for, thus arbitrarily setting the - 
mitigation figure at zero, clearly an unreasonable figure. *** 
In short, on the face of the record, it does not appear that the 
severance pay clause is "in essence a liquidated damages clause". 
Therefore, it cannot limit plaintiff's actual damages for breach. 
Certainly it cannot be said on the face of the record that the 
Court made a manifest error, or that its finding is clearly 
erroneous. 
ll. If the severance pay provision is not a liquida- 


ted damages clause, then there is no reason why it should limit 


*If defendants raised the issue in their proposed findings and 
conclusions or in their trial memorandum, plaintiff is unaware 
of the fact, because defendants never saw fit to serve same on 
plaintiff. 


**The failure of defendants to give notice of their intent to © 
assert this affirmative defense clearly prejudiced plaintiff in 
that he was not on notice to offer evidence on this point. 


***By comparison, this Court found $23,111 gross, and $8,227 net, 
earned in mitigation (Opinion, p. 11). 


| 
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'plaintiff's damages. Certainly defendants, who have been 
adjudged the wrongdoers, cannot claim the benefit of the lower 
of plaintiff's two theories of damage. Defendants’ arguments 
on this point must therefore be rejected, and their motion 
denied. 

12. Defendants' final argument on this motion is that 
the gross amount found in mitigation, $23,111, should not have 
been lowered by the $14,884 found by this Court to have heen 


plaintiff's loss in a tape business "engaged in following his 


| discharge in a reasonable and good faith effort to generate in- 


come" (Opinion, p. 11) This contention is simply contrary to 
the law, as is demonstrated in the accompanying Memorandum of 
Law. It can therefore form no basis for granting this motion, 
which must accordingly be denied. 

13. It is thus clear that defendants' arguments are 


nothing more than an attempt to relitigate this action, which 


eee eee, 


cannot be the basis for a Rule 52 or Rule 59 motion. It is 
furthermore clear that the alleged errors assigned are not 
errors, but that the Court was manifestly correct in its 
findings and conclusions. Certainly no error was committed of 
the magnitude necessary to justify granting this motion, rather 
than relegating defendants to their remedy by appeal. Accord- 


ingly, the motion must be in all respects denied, with costs. 


s Alter 


Affirmed to before me on 
January 24, 1975. 


ROSE A. DART 
Notary Public, State of New York 
No 24 *%33675 
Ova ed j 5 Cou 
Cerificate cites i; ng 


i2w York County 
YAHIMSSION Expires Marcn 30, 49/35 
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EXHIBIT - OPINION OF JUDGE WEINFELD JATED JANUARY 8, 1975 


(Printed herein at p.450a) 
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EXHIBIT B = CONTRACT 


(Printed as Plz ntiff's Exhibit 1 In Exhibit 
Vol ume ) 


AFFIDAVIT OF GERALD A, FOX IN SUPPORT OF MOTION FILED 490a 
FEBRUARY 2, 1975 


NUSED STATIC st r COURT 
QUTHERN DISTHKIC? ' NEW YORK 


JOUN A. 


73 Civ. £2120 (G.W.) 


Defendants. 


SiAve GP NEW 


) 
) 


COUNTY OF NEW YORK 
GERAIE A. FOX, keing duly sworn, 


1. I am a member of the Bar of this Court, attorney 


’ 


of record for the defendants herein and Vice Fresident, 

Counsel and Secretary of cefendants Technicai Tape, Inc. «rn: 
“Suck Industries, Inc. (hereinafter referrec to as “defendaze 

I respectfully submit this affidavit in further support. of 
dvfendant's application to amend the opinion, findings of 

fact and conclusions of law of this Court, entered on Caivery 19 
1975, to open any judcment that may have been entered theo>con, 
to amend the findings of fact and conclusions of Jaw or metic 
findings and conclusions, to amend and direct the entrv of 
judgment and for a new trial, and for a stay. 

2. Annexed hereto as Exhibit "A" are the calculation: 
which, it is respectfully submitted, this Court should enmloy 
as the kasis for determining plaintiff's damaaes, if plaintiff 
is held by this Court to be entitled to any damages, pursiuert 
to plaintiif's second slaim set forth in plaintiff's cenplaire 
herein. The relevant vrovision of the written ciployment 
agreement. batween the parties, dated April 5, 1971 (plaintiff's 


exhibit “"L" in evidence, para. 2), provides that "Should the 


COMPANY at any time from April 5, 1971 to April 5, 1974 terminate 


V SUES F SOTUYIEY, WMT Us WU eISEUU 


GAVIN'S employment for any reason whatever, inclucing but Lola 
not limited to GAVIN'S inability to perform, merger, dissolution 


Or sale of stock or assets of the COMPANY, GAVIN will reccive 


Severance pay in the amount of $35,000 per annum, payable in 


egual mIonthly installmen S at the end of each month until Aniil 45 


‘ 


1974." (emphasis added). 
- 
3. AS specifically and unambiguously provided for in 
Said parayjraph 2 of the employment agreement, in the event threat 
detendant terminated plaintiff's “employment for any reason 
whatever" "at. any time from Aprii 3, i971 to April. $, 1974," 
plaintiff was to receive severance pay in the amount of 
935,000 per year, “payable in equal monthly installments at the 
end of each month until April 5, 1974." There has been no 
cvidence or any Suggestion whatsoever in the trial record, 
during the examinations before trial or in any papers submitted 
in-this action, etc., that this provision in the employment 
agreement providing for severance pay has been amended or 
modificd by changing the $35,000 per annum amcunt therein to 
$50,000 per annum, or in any other respect whatsoever, 
4. If plaintiff is entitled to recover any damages in 
x. 
this action, his damages, as a matter of law, must be pursuant 


to the second claim of plaintiff's complaint and any such 


damagzs must be computed in accordance with the specific 


provisions of paragraph 2 of the subject employment agreement, 
as specifically bargained for and agreed to by the parties 
herein. ‘The calculations for any such damages are set forth 
in Exhibit "A" hereto. 

5. This Court found that "Plaintiff's services were 
terminated at the end of two years on April 6, 1973." 


(Opinion,* p. 4.) The remaining term of the subject employment 


— pe 4 


*Roference 1s to the Opinion, Findings of Fact and Conclusions 
of Law of this Court, filed January 10, 1975... 


agreement was therefore a couple of days less than one year. 492a | 
However, for the purposes of Simplifying these calculations, : 
we shall give plaintiff the benefit of these extra days and 
base these calculations on a one year period. 

6. Assuming that, solely for purposes of this calecula.- 
tion, the relevant time period for plainti’f to receive 
"severance pay" under Paragraph 2 of the employment agreement 
is the one year period from April 5, 1973 to April 4, 1974, 


* 


then pursuant to said paragraph plaintiff would have been 
entitled to receive severance pay of $35,000, “payable in equal 
nonthly installments at the end of each month." Therefore, 
Plaintiff would have been entitled to receive $2,916.66 on 

May 4, 1973 and $2,916.66 on the fourth day of each month for 
ten (10) additional months (to and including March 4, 1974) and 
$2,916.74 on April 4, 1974, 

7. Interest on these severance payments is not due from 
the date of plaintiff's discharge, April 6, 1973, but said 
interest should be calculated at the rate of 6%. per annum on 
the monthly severance payments, beginning with itis BPveennce 
payment due on May 4, 1973. Since the first such payment 
was due on May 4, 1973, interest on said payment should first 
be calculated on the June 4, 1973 payment date. As indicated 
in Exhibit "A", the total interest for the relevant period to 
April 4, 1974 would be $962.48. Additional interest would be 
computed for the period April 4, 1974 to February 4, 1975, a 
period of ten (10) months. Interest at 6% for said ten (10) 
months' period would be $1,750.00, Therefore, the total interest 
payable to plaintiff to February 4, 1975 would be $2,712.48. 
This interest plus the $35,000 severance pay totals $37,712.48. 
Interest for each additional day past the February 4, 1975 date, 


computed at the rate of 6%, amounts to $5,383 per day. 


= —_ iciaken’ I 
8. This Court stated in the Opinion of January 10, 1975 4934 


that: 
"It is significant that if plaintiff hada 
tendered his resignation or in fact actually 
resigned, no resolution was proposed or 


passed by the Board accepting the resiqnation 
While he was still present at the Board 
. 


eeCing. This 18 all the more siqnificant 

Since one of the Board members was counse) to 

t} OF D0} faniivar with the concract 

LS. “ . Bas Ta nines Ais sb ioc 3 

While ( pxvoOVvIs1¢ 

Wi ] l 1 Dy >) » hg partie 

it ‘ ‘ } ) 

t n ON. (Opinion, pp. 8- S18 added). 

he above reference to “one of the Board } mbers" was to 


Howard Weitz, who was then Vice President, Corporation Counsel 
and Secretary of defendant Technical Tape, Inc. and a member 
of its Board of Directors, It must be noted that there was no 
evidence whatsoever that Mr. Weitz was "familiar with" the 
subject employment agreement. Defendant did not offer any 
evidence on this point at the trial, since defendant was not 
aware that this was a relevant fact, However, in light of the 
above-quoted portion of this Court's Opinion, this Court 
obviously held that whether Mr. Weitz was familiar with the 
Subject employment agreement was a relevant factor in arriving 


* 


at this Court's findings and conclusions. 


7 
> 
= 
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Exhibit "B" is a letter, dated May 25, 
1973, from Howard Weitz to Jack Rocca of the law firm of 
Silberfeld, Danziger & Banmser. Mr. Weitz stated in said letter 
that, he was enclosing, the "complaint served by John Gavin against 
Technical Tape. Various papers on file with this Court establish 
the fact that the law firm of Silberfeld, Danziger & Bangser 
initially represented defendant herein. Mr. Rocca is the attorney 
at said law firm who did most of the work for said firm in repre- 
senting, defendant herein. 

lO. Said Exhibit B states that: 


"Although there has been ref'erence to an employment 
agreement in the corporate records and in the complaint, 
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Ll discussed this matter with Mr. Weltz over the telephone on 
January 16, 1975 and he adv lsed me that, as of that date, he 
had never seen a copy of the subject employment agreement 

age 8 “il. 5, 1974, 1 discussed this subject with 
Mr. Jack Roceu over the telephone. Mr. Rocea advised me at that 
time that he had mn ver seen a copy of the subject employment 
» L again discussed thi; subject 
with Mr. Rocca over the telephone and he advised me that m L thie 
av Silberfeld, Danziger & Bangs: 
had ever seen a copy of the Subject employment agreement. Nr. 
Rocca also stated that when Silberfeld, Danziger & Bangser turited 
over all of its files relating to this action to Skaddew 
>, Meagher & Flom, the law firm which next represented 
defendant herein, said files did not include a copy of! the 
subject employment agreement. 

1lé. On January 29, 1975, I discussed this matter over 
the telephone and in person with an associate at Skadden, Aips 


Slate, Meagher & Flom, the law firm which was substituted t'or 


Silberfeld, Danziger & Bangser as attorneys of record for «i fend- 
~* . 
ant herein by a stipulation substi tuting attorneys, dated Noven- 


ber 9, 1973. This avSociate,who had worked on this case on bell (' 
of defendant when Skadden, Arps, Slate, Meagher & Flom represented 
defendant, advised me that he "has no present recollection of 
having seen" a copy of the Subject employment agreement when 
Skadden, Arps, Slate, Meagher & Flom first received the files 
on the instant litigation from Silberfeld, Danziger & Bangser. 

13. The affidavit of Mr. Amos Alter, an associate of 
the law firm representing plaintiff herein, affirmed January 24, 
1975, and submitted in opposition to defendant's motion for new 


findingss and conelusions tol’owing; a non-jury trial, and for a 


new trial, states on parse 5 therein with reference to Whe relevant. 


ause of paragraph 2 of the subject emproymentl ypreoement thet: 49S~a 


ates that It i payable inter alia, If the 


termination is due to "GAVIN'S Inability to per 


» A CAGE Where re) endanus obviously would 
nol be liable for dam 3 at all. 
’ ‘ ! , ‘ f ‘ ‘ 
m | rey) ! )] Lav In Vpp¢ l 17 Lo Motion 
"7 
{ Lal, dat January » 1975, stat nm pare 12 it} 
11 | ut Omp sO yine it i I YY 
! 1 1 } Ol 1 9 imu | ‘ 1? 
1) { ! Ay i . 7}, 4 P 
! L< ] IN Inaod y pcre= 
: i he lef u! obviously UI 
) Ai 
} t f¢ ia at LJ 
} y + 14 vw § ‘ ‘ 
14 l i 1] ldly nd pol ely, plaintiff' 

; , y q , +* four y 7 fy» A 7 > . = $ Arr lin, ; r\? 

j indus j iw and Mr. Alter's said Affidavit in Opp: - 
ion both omitted t} most relevant provisions o/ paragraph ? of 
he empioymnent agreement when they stated that severance pay was 
ene } 4 y S43 £4 i a = = tn Wt : 4 am 4 rie $ ~ 14 +3 eH? 

payabli plaintiff inter alia if the termination of plaintiff 
‘ a a a) s ‘Witenes : : . ff a C..4 * , a } 

} ( a i ae inability to perform. vetting forth the 

reicvant section of paragraph 2 of the employment arreement shows 


hat plaintiff's contention on this point is ludicrous and 


patently illogical. lhe relevant section of: paragraph 2 of the 


c 


employment agreement in its entirety reads as follows: ‘, 


"Should the COMPANY at any time from April 5, 1971 
to April 5, 1974 terminate GAVIN'S employment for 


ny =>ver', including but not limited to 
A a SP oe eRe EEE copa gore ae ET RNS Ty TERT ERN NEW “ea pCR 
GAVI to perform, merger, dissolution 
or or assets of the COMPANY, GAVIN 


will reccive severance pay in the amount of $35,000 
per annum, payable in equal monthly installments at 
the end ach month until April 5, 1974." (emphasis 
added). 


r 
} 
€ 


This section of the employment agreement speaks for itself. It 
c’early and obviously provides that if defendant terminated 


plaintiff's employment " 


at any time from April 5, 1971 to Aprii 5, 
1974" (this Court found in ‘ts Opinion herein that defendant 


terminated plaintiff's employment on April 6, 1973) "for any 


" 


reason whatever, 


then plaintiff would receive the severance vay 
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specifled and set forth in said paragraph ? 


Vt m , SN ; , : 

LS. This Court, in its Opinion filed January 10 > £97. 
stated that 

"While prior to the |Roard] meeting at a 

conference with Sprayr nb the plaintiff Ly 

have used lanpuage that sumrested the ultiineati 

that he would resign if Moran were not f) ca 

he did not in f { nder hi resignation or 

resign either at the Board meeting or at ny 

t I DI J | I Ar j j | ’ j 

WW ul } ri I wh 1 TY i vt) 

doc TT (empha dd a nio} 

C | ad ) i. tl 

{ tru that | int. herein has et ime Lr ] 
u term “ultimatinn" f c icteri plaint . 
to I Gerald S&S PAaytr 1 pI dy ht a, ee LS re tluily 
i | Lildt 1L§ Was a 1 ] Lunat ¢ ( L¢ ¢ vi | } 

tl term "ultimatum" is actually and clearly a mis In de- 
cribing said statements of plaintiff 

1l€ What actually happened when Mr. Gerald Sprayre; , 
Chairman of the Board of defendant, wert to plaintift's office 


in New Rochelle on April 3, 1973, upon the request of plaintirf 
was that plaintiff said to Mr. Sprayregen that plaintiff was 
resigning immediately if Mr. Sprayregen did not at that exact 
moment in time give plaintiff permission to fire Don Moran im- 
mediately or the very next day. This was not an "ultimatum." 
Plaintiff was clearly tendering his resignation to Mr. Sprayregen 
on April 3, 1973 (i.e., plaintiff was resigning immediately cf- 
fective as of April 3, 1973) if Mr. Sprayregen did not, right then 


and there, give plaintifr his approval to fire Don Moran, as 
plaintiff had requested. As is set forth in the record herein, 
Mr. Sprayregen finally persuaded plaintiff to give Mr. Sprayregen 
"one day or two" to consider this matter. 


17. Another member of the defendant's Board of Direc- 


tors, Mr. Donald Silvestri, testified on th*s subject at the trial. 
(as plaintiff testified at the trial), 


- 


Pursuant to Mr. Sprayregen's request/ Mr. Silvestrl met with plalr- 


sale —) 
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vtitf for lunch at the Carriage Inn restaurant in Larchmont, New 
York, on April 4 or April 5, 1973 in order to attempt to persuade 
plaintiff not to resign dinmediately. 
18. Eventually, Mr. Gavin was persuaded to have the 

question of whether Don Moran was to be fired, ov Mr. Gavints 

resis tion of April 3, 1973 Was to be accepted, placed belore 

the Board o iyectors ot defendant for determination by the Bore 
As indicated in the minutes of said Board mecting of April 6, 197 
(de dant! exhibit "S" in evidence), the Board voted not to 
terminate Don Moran and voted to accept the resignation of Mr. 
John Gavin. i Ist be noted that at the trial Mr. Gerald 
Jjprayregen, Mr. Herman Sprayregen, Mr. Richard Bernard and 

r. Howard Weit the four members of the Board present at the 
Board meeting of April 6, 1973, besides plaintiff) all testified 
that the Board voted at S8aid\meeting not to terminate Don Moran 
and voted to accept the resignation of ‘Mr. John Gavin. he Board 
was not voting upon Mr. Gavin's “ultimatum,” but on Mr. Gavin's 
resignation, tendered on April 3, 1973 and accepted by the Board 
on April 6, 1973. 


19 


eee 


is respectfully submitted that it would indeed 


be manifestly inequitable and unfair for this case to be decided 


against defendant solely on the basis of a question of semantics, 


an untortunate choice of words. 


On April 


6, 1973, defendant's 


Board of Directors was presented with the clear choice of either 


voting, to fi 


re 


resignation of April 3, 1973. 


was a fait a 


on April 3; 


ccompli; it 


1 
i 


1c 


d 


Mr. 


been 


Gavin's 


submitted to Mr. 


Pon Moran or voting to accept Mr. John Gavin's 
tendered resignation 


Sprayregen 


1973 and Mr. Gavin had not issued an ultimatum, but 


had clearly and unequivocally tendered his resignation. 


20. 


‘stated that: 


This Court, in its Opinion filed January 10, 1975, 


os & 
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"Further, I find that the plaintiff incurred 
losses ina Lape business he engaged in follow- 
ing his discharse in a reasonable and mood faith 
effort to fenerate jineome. The losses amounted 
to $14,884, which, deducted from the 
come’ of $?P3,1311, aves net carningrs 
to be deducted from t $48,08?.19, 


is therefore entitded to a net rocovery of 
$39,655. 9, to whieh there ls to be ndded tne 
terest from the date of diseharge, Aprll 6 
(Opinion, ps. 11) (emphasis added). 


yOyv. N 
L973 
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briad nerein that said “Cape businens 
i.e@., owned 100% by Mr. Gavin) under 
Mr... denn Lost br decd 
busines In cither 
and that Rricore Tape & Label 
jperations in 
21. At and prior to the first session of the examina- 
tion before trial of plaintiff by defendant herein, in Matreh 
1974, defendant demanded that plaintiff rroduce his business 
records relating to Encore Tape & Label and its 1973 and 1974 
jncome. Plaintiff failed to comply with this request, despite 
defendant's duly executed and served notice %o produce (whieh 
Was also proper and compelling, under the Federal Rules of Civil 
Procedure), which covered said business records. Said @emands 
were repeated again by defendant at the second and third ses- 
Sions of the examination before trial of plaintiff by defendant. 
kevin on both occasions, plaintiff failed to comply. Finally, 
defendant was fe~ced to resort to the remedy of having a subpoena 
duces tecum served on Mr. Gavin's accountants in order to obtain 
these business records which defendant had repeatedly demanded 
since March 1974. At last, on January 7, 1975, the second day 
of the trial of this action, an accountant from the accounting 
firm employed by Encore Tape & Label appeared before this Coart 
to testify and produce records in response to the aforesaid 


subpoena. Defendant's attorneys only had a very brief period of 
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to quickly and cursortly I 


y review said records, whieh Lie diuded 


Gavin's United States Income tax return for 1973 (defendant te 


it "H™ in « ience ) 
{ ben { h close of the tr il, de Lends 
n Led ta Libor is 1 wa Wdvised that... tn Writ of ih 
Paes duced at the trial, Mr. Gavin would have deducted 
pari ya LDe bus j IOS. CAPECNSCS or Mneore Tape & aibel er ee | ai 
1) a ! or 1974 United tat J O! 
‘ ry } ¢ ,209'. Cie « a) h repre IL rat 
V¢ } pi Ju iT] } by ie | ‘eT: }) & | i | 
8 i j [nd ‘LOS: n Chereinafter re mred to 
Pew Nt i ( L Mbit "C"™ are Xerox copke 0 
( respond ween laintiff CUsneore ''ape & Label) and Tuck, 
Muck! ivoIc¢ re Tape & Labs relating to the Pore i 
r1¢ t Thnek. Patiets { é nt o Encore Tape & abe] summarize 
ing said sales and plaintiff's check in the amount of $',00.00 
payabie to the order of Tuck in partial payment of the amount 
wed by Encore Tape & Label to Tuck with respect to the aforesnid 


23s It is respectfully ‘submitted that, in lipht of 


plaintiff's continuous, repeated and deliberate defiance of 


Y 


ear violatlon of 


defendant's notice to produce (which was a ¢ 


plaintiff's obligutions under the Federal Rules of Civil Procc- 
dure), and in light of the obviously indisputable and noncontio- 
verted facts reflected in the documents annexed hereto as 
Bxneoit. G, this Court should consider the documents in 
Mxhibit "C," although they were not offered in evidence at the 
OS aha Wes 

24, This Court found in its Opinion, filed January 1.0, 
1975, that plaintiff's losses incurred as a result of the opera- 


tions of Encore Tape & Label “amounted to $14,884" and deducted 
> 


amount from plaintiff's 


mrOosS 


wet 


in order to ive at he 


found: plaint 


no, 235) 


amount 


amount of $2,769.82 


which plaintiff 


Tape & Label) still owes Tuck as of this 


plaintiff purchased from Tuck 


this amount of $2,7 includes taking 


payment of $500. tc ck in September 


aid amount 
a amoun 


curred in his engaging in ness as 


Opinion of January 


amount as a -ion in arriving 


herein - but plainti has never paid 


It is respectfully 


took deductions for Encore Tape & 
n computing his alleged "losses," 
t > 


for such purchases, perhaps Encore Tape & 


tions for other purchases from other supp: 


been paid. This affidavit and Exhibit 


credit $2.769.82 out of the $14,884. of 
by Encore Tape & Label. 


other suppliers an amount equal to, 


(this 


then plaintiff should not be entitled to deduct 


Tape 


Encore 


26. If this Court finds it 


hearing for additional testimony ean bec 


the plaintiff computed his allefed losses 


Income tax returns are also subject to 


at face value. Taxpayers are not 


income 


(doing, business as 
date 
(Ut 


into 


-Oomputing his 
Ene 


re 


10, 


said 
submitted 
Label's purchase 


» although plaintiff 


Label 


"ou 
"losses 
If Encore Tape & Label 


or in excess of, 


necessary 
taken 
in the 
auditt 


infallible in 
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in computing, plaintitt's 


recovery which 


‘Lion. (Optnion, 


Included the 


Mnecore 


for merchandise 


starld be noted that 


account plaintiff's 


IGLEL 


deducted 


habels; and 


d said 


nel recovery 


amount 


that plaintiff 


t 


from Tuck 


never paid 


also took deduc- 


Lers who have never 


hereto, clearly dis- 


allegedly 
has failed 


ee 


amount is computed by subtracting $2,769.82 from $14,884.) 


any portion of 


& Label's alleged "losses" of $14,884. 


then a brief 


to establish how 


sum of S14 884, 


> 


and are not accepted 


taking, their 


50la 
deductions and losses. In the event the Court declines this re- 


quest, then at’ the very least, there stmld be deducted the sum 
H of $2,769.32 (the amount of plaintiff's indebtedness to defendant )|, 
which was not in fact incurred as a loss, from the $35,000. liqui 


dated provision, which makes a difference of $32,230.18. 


WHEREFORE, it is respectfully requested that this 
Court grant the relief requested in the order to show cause and 


for such other and further relief as to this Court may seem just 


( sh oth ; 
'! and proper. 

rf () ff 
4} 47 
Yirrald 4. 

\ a Gerald A. ran 

\ 

| Sworn to before me this 

|) 30th day of January, 1975. 

i 

i} 

i| 

| 


SAM PANISH 
NOTARY PUBLIC, State of New York 
No. 30-8267435 


\t 


Quatified in Nassau County ? 

, Commission Expires March 30, 197% 
' 
| 
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B = LETTER DATED MAY 25, 5038 
EXHIBIT B 


WE HAVE A SENSE OF VALUE 


May 25, 1973 


Jack Rocca, Esq. 

Silberfeld, Danziger & Bangser 
230 Park Avenue 

New York, N. Y. 10017 


Dear Jack: 


Enclosed please find complaint served by John Gavin 
against Technical Tape. Also enclosed are various papers in 
our files relating to Gavin's termination with his former em- 
ployer prior to his being hired by Technical Tape. Although 
there has been reference to an employment agreeinent in the 
corporate records and in the complaint, we have searched our 
files and have been unable to locate an actual agreement. Note 
also that the complaint fails to annex a copy of that agreement. 


I would suggest that, after you have had an opportunity 
to review the complaint, we sit down together and discuss the 
course of action we wish to take in this matter. 


Sincerely, 


~ 
(tr cone ©, 


Howard Weitz Tithe 


Vice President and 
Corporation Counsel 


HW /e 
encls. 


cc: Lawrence Bangser, Esq. 


TUCK INDUSTRIES, INC. LEFEVRE LANE, NCW ROCHELLE, NEW YORK 1O8O1 TELEPHONE: 914 235 1000 
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EXHIBIT Cl = LETTER FROM GERALD A, FOX TO JOHN A, GAVIN 
GERALDA.FOX - DATED JULY 23, 1974 


Vice President, General Counsel 
and Secretary 


Technical Tape Inc. 


July 23, 1974 


SPECIAL DELIVERY 
CERTIFIED MAIL ~— RETURN RECEIPT REQUESTED 


Mr. John A. Gavin. 

and Encore Tape & Label 
516 Highway #35 

Neptune, New Jersey 07753 


Dear Mr. Gavin: 


I am writing you with reference to $3,269.82 
which has been owed to Tuck Industries, Inc. for several 
months. Enclosed herewith are Xerox copies of the three 
invoices and a statement of this debt. 

There is no dispute that you owe this amount 
to Tuck. If this matter is not promptly resolved, Tuck 
hes no recourse except to bring a law suit against you 
for this long overdue debt. I am sure that you will 
wish to avoid the attorney's fees, court costs and 
interest charges which would result from a law suit. 


I have been instructed to bring a legal action 
to collect this delinquent account if I do not hear 
from you within ten days from the date of this letter. 
I trust that you will contact me before then in order 
to avoid the additional expenses of litigation. 


Very truly yours, 


TUCK INDUSTRIES, INC. 


Gar, Lt MG 2p ob 
Gerald A. Fox 


Vice President, C cal Gee 
and Secretary 


GAF : cng 
Enclosures 
ce: Mr. John A. Gavin 
407 Beacon Blvd. 
Secu Girt, Naw Jersey 08750 
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EXHIBIT C5 = STATEMENT DATED JULY 23, 1974 “T™TTT?" 


7, 
Ha ane, Mics 
AP ig neh 
‘ WE HAVE A SENSE OF VALUE. 


Yuck tndustrias, Inc., 1 LoFovre Lane, Now Rochsila, New York 10801 
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EXHIBIT C6 = LETTER FROM GERALD A, FOX TO JOHN A, GAVIN' —° 509 
SSS SiCO ATED ‘AUGUST 9, 1974 


FS OS 
GERALD A. FOX | mon ' 
Vice President, General Counsel 
and Secretary 


Technical Tape Inc. 


August 9, 1974 


Mr. John A. Gavin 

407 Beacon Blvd. 

Sea Girt, New Jersey 08750 
Dear John: 


This is your confirmation of our telephone conversation 
today. 


You have agreed to pay your $3,269.82 indebtedness to 
Tuck Industries as follows: 
$500.00 on or before Sept. 1, 1974 
$500.00 per month on or before the 
first day of each month from October 


1, 1974 through February 1, 1975. 


The balance of $269.82 will be paid on or before March 
i, 2975. 


Please send all of these checks directly to me. 
Very truly yours, 
_ TUCK INDUSTRIES, INC. 


Drld A Gx 


By Gerald A. Fox 
Vice President, 
General Counsel & Secretary 


EXH-C> | 


~.. Sie 
EXHIBIT C7 - THECK DATED SEPTEMBER 4, 1974 ee 


| W44364 
MANASQUAN Savinecs & a cic dames : ”? 


September 4 in 7-4 


‘PAY To THE " 
onpenor____Tuck Industries, Inc. $ 
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. avTe, Bie. 
Hirst Merchawmts olin Znt 
MANASQUAN, NEW JERSEY 08736 
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‘SUR REPLY AFFIDAVIT OF AMOS ALTER FILED FEBRUARY 7, 1975 Sila 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Index No. 73 Civ.2120 
JOHN A. GAVIN, (EW) 


Plaintiff, 
SURREPLY 
- against - AFFIDAVIT 
TECHNICAL TAPE, INC., et ano., 


Defendants. 


STATE OF NEW YORK 


) 
: «BB. 
) 


COUNTY. OF NEW YORK 
AMOS ALTER, being duly affirmed, denoses and says: 


1. I ama member of the Bar of this Court, and am 
associated with Parker, Chapin and Flattau, attorneys for the 
plaintiff. I make this affidavit in further opposition to 
defendants! motion for a new trial and related relief, 

2. It is not necessary for me tc comme’ + on the 
allegations of the reply affidavit of Mr Gerald A. Fox, which 
attempt to inject new fact arguments not four in moving papers, 
Even if Mr. Fox had personal knowledge of the facts alleged, 
which he does not, their assertion for the first time, in reply 
papers served more than ten days after judgment has been entered, 
is untimely. Mr, Fox's computations are clearly irrelevant, 
as they are computed unde” plaintiff's second claim, whereas 
this Court gave judgmern. on the first cleim. 

; 3. While it is irrelevant to this case, I feel I must 
respond to the allegation by Mr. Fox thet plaintiff withheld 
disclosure of the books and records of Encore Tape. As is show 


by the annexed letter, plaintiff offered Mr. Fox inspection of 
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Encore's books and records in April, 1974. No interest was 


expressed in inspecting them until this Court placed the case 
on the Ready Calendar. They were then made available, and were 
inspected. 

4. The new legal arguments attempted tc be raised 
4n defendants! reply papers should also not be considered by 
this Court. However, it is clear in any event that they are 
without merit. Particularly, the claim as to the date when 
interest should begin to run is specious. The entire sum became 
Gue and owing upon the date of the breach by defendants, by 
reason of the doctrine of anticipatory repudiation, Therefore, 


the interest should be computed from the date of the breach. 


cameo 


Affirmed to before me this 


3lst day of January, 1975. 
Spree. WA. Wom. 


JCRDAN M. NEWMAN 
NOTARY PUBLIC, STATE OF NEW YORK 
No. 24-2881 550 
Qua'ifiec in Kings County 
Commiszion Expires March 30, 1975 
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LETTER OF AMOS ALTER TO GERALD A. FOX DATED APRIL 15, 1974 
ANNEXED TO FOREGOING SUR REPLY 


15 April 1974 


Gerold A. Fox, Esq. 

Téeclinical Taro, Ine. 

One LeFevre Lane 

Kew Rochelle, New York 10801 


Re: Gavin v. Technical Tape 
Dear Mr. Fox: 
As you have heretofore been advised, the books 
of Encore Labelling are now available for inspection at 
the premises of Encore, 


Please telephone the undersigned upon two (2) 
business days' notice to arrange for the examination, 


Very. truly yours, 


<= 9 > sd 


Amos Alter 


AA/kg 
cc: hr. John A. Gavin 


Slike 


ORDER OF EDWARD WEINFELD, U.S.D.J, DATED “EBRUARY 21, 1975 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ee ee ee eee ee ee ee x 
JOHN A, GAVIN, 

Plaintiff, 

-against- 

TECHNICAL TAPE, INC. and TUCK 
INDIITTRIES, INC., 

Defendants. 
Lie ne 2 ee ee ee ee ee ae ee x 


Defendants having moved for an order amending the 
opinion, findings of fact and conclusions of law, and 
for a new trial; it is 

ORDERED, that the opinion, findings of fact and con- 
clusions of law, filed January 10, 1975, be, and It hereby 
is, amended as follows: 

1. (a) On page 10, fifth line, the sentence be- 
ginning thereon ("As to. . ."), shall begin a new para- 


graph. immediately prior thereto, the following new para- 


graph Is inserted: 


PeSeikse ti SS CANIDEL £2 = MINULE 
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"On the Issue of damages, the defend- 
ants . ongfully terminated the employment ; 
however, they did not give him severance 
pay either at the salary to which he was 
entitled at the time of discharge, to wit, 
$50,000 per annum, or at the rate of 
$35,000 per annum, referred to In the sev- 
erance pay provision which defendants 
now claim Is a liquidated damage clause--- 
a defense never pleaded or raised at the 
trial.(1) The severance pay clause {s not 
@ liquidated dasage provision. The damages 
are not difficult to determine. To apply 
it as a liquidated damage clause would be 
dispropo, tlonate to the damages suffered by 
plaintiff and unfairly deprive him of that 
to which he was entitled. (2) !t Is clear 
that the severance pay clause was geared 
to the salary to be paid tc plaintiff, 
which at the time of the making of the 
contract was $35,000, but at the <ime of 
discharge by mutual consent had been rals- 
ed to $50,000." 


1. (b) p.10, Sth line, Paragraph ahead "As to", 
2. On page 9, ' th line, the word "this" is strick- 
en, and there is substituted in lieu thereof the words 


“any tendered resignation by the plaintiff", 


"(1) See F.R.C.P. 8(c). Failure to plead 

an affirmative defense results In a walver 

of the defense. Trio Procuss Corp. v. L. 
Goldstein's Sons, Inc., 461 F.2d 66, 74 (3d 
cir, 1972), cert. denied, 409 U.S. 997 (1972); 
Radio Corp. of America v. Radio Statio: KYFM, 
inc., 424 F.2d 14 (10th Cir. 1970). 


"(2) See Walter E. Heller & Co. v. Amer’can 
Fiyers Airline Corp., 459 F.2d 896 (2d Cir. 
1972)." 


ee. SS eae Ss 6 - Fees oO: Bowe Go € , : e 
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3. On page 11, the sentence beginning on line 16 


(“Plaintiff is therefore entitled. . .“) Is stricken, 


and there is substituted In I!eu thereof the following 
new paragraph: 
“Plaintiff its therefore entitled to 

a recovery of $48,082.19, with Interest 

figured on the basis of the several week- 

ly salary payments he should have received 

to the expiration date of the contract, April 

5, 1974. From that sum Is to be subtracted 

his net earnings In mitigation, $8,227. The 

sum so computed is plaintiff's net recovery, 

upon which he Is entitled to Interest from 

April 5, 1974."; 
and it is further 

ORDERED, that the Judgment herein, filed January 13, 
1975, ».e and it hereby is modified by striking the words 
"$39,855.19., with Interest from the date of discharge, 
April 6, 1973.", and substituting In lieu thereof the words 
"$41,218.46, with Interest thereon from April 5, 1974,"; 
and it is further 
ORDERED, that defendants! motion be and It Is hereby, 


in all other respects denied, 


Dated: New York, New York 
February 21, 1975 


Edward Weinfeld 
Cdward Weinfeld, U.S.D.J. 


